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I. INTRODUCTION AND EXECUTIVE SUMMARY

1 In the Second Report and Order in this proceeding® the Commission adopted rules to promote
operationa, technical, and regulatory flexibility inthe Maritime Services? Inthe Second Further Notice of Proposed
Rulemaking inthisproceeding the Commissi on sought comment on proposal sto simplify thelicensing processfor very
highfreguency (VHF) publiccoast gations.® InthisThird Reportand Order and Memorandum Opinionand Order, we
address the petition for reconsideration of our decisonsin the Second Report and Order filed by WJG Mari TEL
(Mari TEL).* Wea soadopt rulesaimedat streamliningour licensing processfor VHF public coast sations. Weconclude
that the public interest would be served by providing licensees moreflexibility in the use of maritime spectrum, while
preserving thisinternationally-allocated radio service's core purpose of promoting the safety of life and property
at sea. Moreover, we bdievethat these changeswill (1) increase competition in the provision of telecommunications
sarvices, (2) increase the types of telecommunications services available to vessel operators; (3) promote more
efficient use of maritime spectrum; (4) reduce regulatory and economic burdens on coast station licensees; and (5)
alow maritime commercid mobileradio service (CMRS) providersto more quickly respond to market demand. The mgjor
rule changes we adopt today are summarized below.

° Wemodify our rulesto adopt ageographic arealicensing approachfor VHF public coast stations. We
designate ninelicensing regionsnear major waterways (defined asmaritime VHF Public Coast areas
(VPCy)), based roughly on U.S. Coast Guard Didtricts, and thirty-three inland licensing regions
(defined asinland VV PCs), based on Economic Areas. Weauthorizeasinglelicenseefor al currently
unassigned VHF public correspondence channelsin each licensing region in lieu of the site-based
approach presently used.

° We permit the continued operation of incumbent VHF public coast sation licenseesand privateland
mobileradio (PLMR) licensees sharing maritime spectrumininland areas. Additionally, werequire
incumbents and geographic licensees to afford each other interference protection.

° Weadopt asubstantia service congtruction requirement for VHF public coast station licenses and
permit partitioning and disaggregation of those licenses.

! Amadmant of theCommissonsRuesConcamingMaitime Communications Second Report and Order and Second Further Notice
of Proposed Rule Making, PR Docket No. 92-257, 12 FCC Red 16949 (1997) (Second Further Notice).

2 The Maritime Services consist of the services governed by Part 80 of the Commission's Rules, and include public coast
stations, private coast stations, and ship stations. See 47 C.F.R. Part 80.

8 TheSecondFurther Notice a sosoughtcommentonspecificproposal stos mplify theregul atory treetment of highseaspublic
coagt dationsand AutomatedMaritime Td ecommunicationsSysem (AMTS) coagt gations Second Further Notice, 12 FCCRedat 17001-
11. However, inlight of the changeswe adopt today to VHF public coast sation licensing, we believe that it would be prudent to
undertakeamorecomprehensivereexamination of thehighseesand AM T Slicensingschemes, particularly todeterminewhether the
datutory objectiveof regulatory symmetry among CMRSprovidersreguirestheimplementation of Smilar changesto high seesand AMTS
licensing. See OmnibusBudget Reconciliation Actof 1993, Pub. L. No. 103-66, 86002(a)(2)(A), (B), 107 Stat. 312 (largdly codified
at 47 U.S.C. §332et seq.); see, e.g., Revision of Part 22 and Part 90 of the Commission's Rulesto Fecilitate Future Devel opment
of PagingSystems Second Reportand Orderand Further Notice of Proposed Rulemaking, WT Docket No. 96-18, 12 FCCRcd 2732, 2737
(1997) (PagingSecond Report and Order). Therefore, weshdl defer resolution of the proposdsin the Second Further Notice regading
high seasand AM TS spectrum. Commentsfiledinthisproceeding regarding these proposa swill becomeapart of therecordin our
comprehengvereexamingtion of the high seesand AM TS licenang Schemes. Applicationsfor thet spectrumwill be governed by current
procedures, but we nonethelessnote that mutually exclusive applicationsfor hi gh seasand AM T Spublic coast spectrum cannot be
resolved until competitivebidding proceduresareadopted for thoseservices, and that such gpplicationsmay ultimately bedismissed.
See Amendmentoft misson'sRulesRegardingthe37.0-38.6 GHzand 38.6-40.0GHzB Reportand Orderand SecondNoticeof
Proposed Rule Making, ET Docket No. 95-183, 12 FCC Rcd 18600, 18641-42 (1997) (39 GHz Report and Order).

4 MariTEL Petition for Reconsideration (filed Aug. 14, 1997) (MariTEL Petition).

1
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° We clarify the safety watch requirements of VHF public coast station licensees.

° Weadopt competitive bidding proceduresto resolve mutually exclusiveinitia applicationsfor VHF
public coast station licenses, pursuant to Section 309(j) of the Communications Act.

2. Our decisonsinthis Third Report and Order and Memorandum Opinion and Order further our god to
improve maritime communications. 1n developing these new ruleswe are guided by severd broad policy initiatives.
First, we seek to establish a flexible regulatory framework that will (1) provide opportunities for continued
development of competitive new services using maritime spectrum, (2) expedite market entry through streamlined
licensing procedures, (3) promote technological innovation, and (4) €liminate unnecessary regulatory burdens.
Seoond, weseek toenhanceregulaory symmetry between maritimeCM RSprovidersand other CMRSproviderstoensurethat
market forces, and not regul atory forces, shapethedevel opment of theCM RSmarketplace. Findly, wetakeinto account
the unique nature of the Maritime Services. Specificaly, we note that (1) the frequencies are allocated
internationally to facilitate interoperability; (2) use of maritime spectrum is subject to various statutes, treaties,
and agreements; and (3) the primary purpose of these servicesisto provide for the safety of life and property at sea.

Il. BACKGROUND

3. The Maritime Services provide for the unique distress, operational, and personal communications
needs of vessals at sea and on inland waterways.> Maritime frequencies are allocated internationally by the
International Telecommunication Union (ITU) to facilitate interoperabl e radio communications among vessas of all
nationsand stetionsonlandworldwide. Public coast stations, whichare CMRSprovidersthat allow shipsat seato send
and receive messages and to i nterconnect with the public switched network, use VHF band frequenciesto serve aport
or coastal area.®

4, InNovember 1992, the Commissonreleased aNotice of Proposed Rule Making and Notice of Inquiry in
thisproceeding to examinethe expanding communi cations needs of the maritime community.” Based onthecomments
recaived, it released aFirst Report and Order in May 1995, adopting rulesthat, inter alia, alowed the use of maritime
VHF (156-162 MHZz) band public correspondence frequencies by eligible entities in the Industrial and Land
Transportation(l/LT) RadioServices’awayfromnavigablewaterways. Additionaly,theCommissionreleasedaFurther
Notice of Proposed Rule Making in responseto commenters requestsfor moreflexible regulatory treatment of public

5 Forafuller description of theMaritime Servicesand thehistory of thisproceeding, seeSecond Further Notice, 12 FCCRed
at 16953-56.
6 See Implementation of Sections 3(n) and 332 of the Communications Act -- Regulatory Trestment of Mobile Services, Second

Report and Order, GN Docket No. 93-252, 9 FCC Rcd 1411, 1448 (1994) (CMRS Second Report and Order); see also 47 C.F.R. §:

7 Amendment of theCommiss on'sRulesConcerning Maritime Communications, Notice of Proposed Rule Making and Notice of
Inquiry, PR Docket No. 92-257, 7 FCC Rcd 7863 (1992) (Notice of Inquiry).

8 Part 90 of theCommi ssion'sRul essubsequently wasamendedto consolidatetheprivatelandmobileradio (PLMR) services
into two service pools. Entitiesformerly digiblein any of thel/LT Radio Servicesare now included in the Industrial/Business
Pool. 47C.F.R. 588.283 wasamended, however, toretain thedigibility requirementsoriginaly governing the sharing of maritime
frequencdiesby PLMR licensees. See Replacement of Part 90 by Part 88to Revisethe Private Land Mobile Radio Servicesand Modify the
PolidesGoverning Themand Examination of Exdusivity and Frequency AssgnmentsPalidesof thePrivateand Mobile Service, Second
Report and Order, PR Docket No. 92-235, 12 FCC Rcd 14307 (1997) (Refarming Second Report and Order).

o AmendmentoftheCommiss on'sRulesConcerningMaritimeCommunications FirstReportandOrder, PRDocketN0.92-257,10
FCC Rcd 8419, 8421-25, 8431 (1995).
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coast stations and enhancements in marine communications equipment.*©

5. On June 26, 1997, the Commission released a Second Report and Order and Second Further Notice of
Proposed Rule Making, in which it adopted rulesto, inter alia, permit the automated operation of public coast
stations, reduce congestion through intra-service frequency sharing and inter-service frequency sharing with PLMR
licensees, and permit the use of innovative technologies (such as automatic link establishment and the expanded use
of narrow-band direct-printing (NB-DP) frequencies).** The Commission also proposed rules for geographic area
licensing of VHF public coast stations, and sought comment on various proposal's-- including permitting partitioning™
and disaggregation™ of geographic licenses, and alowing incumbent VHF public coast Sation licensees and PLMR
licensees sharing marine spectrum in inland regions to operate indefinitely.* In addition, it proposed competitive

10 Amendment of theCommissonisRulesConcaming MaitimeCommunications, Further Notice of Proposed Rule Making, PR Dodket
No. 92-257, 10 FCC Red 5725 (1995).

1 Second Further Notice, 12 FCC Rcd at 16951-52.

12 "Partitioning" is the assignment of geographic portions of a geographic service area along geopolitical or other

boundaries.

1 "Disaggregation" is the assignment of discrete portions of spectrum licensed to a geographic area licensee.

14 Second Further Notice, 12 FCC Rcd at 16952.
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bidding rulesfor public coast stations.™® Seventeen comments and eight reply commentsto the Second Further Notice
were received.'®

0. OnAugust5,1997, shortly beforethecomment periodfortheSecond Further Notice closed, President
Clinton signed into law the Balanced Budget Act of 1997 (Balanced Budget Act).” Section 309(j)(2) of the
Communications Act formerly stated that mutually exclusive applicationsfor initial licenses or construction permits
wereauctionableif the principa useof the spectrumwasfor subscriber-based services, and competitive bidding woul d
promotetheexpressed objectivesof the Act.*® We concluded under former Section 309(j)(2) that, because public coast
stations are CMRS providers,® mutually exclusive initial applications were auctionable.?® This conclusion is
unchangedby theBal anced Budget A ct, whi chexpandedthe Commissi on'sauictionauthority by amending Section 309(j)
to provide that al mutually exclusive applications for initial licenses or construction permits shall be auctioned,
with certain limited exceptions.**

7. Whileour actionsinthisproceedingaredesignedtoi mprovemaritimetelecommunicetions, applicants
should be aware that an FCC auction represents an opportunity to become an FCC licensee in this service, subject to
certain conditions and regulations. The FCC does not endorse any particular services, technologies, or products, and
grant of an FCClicensedoes not guarantee business success. Applicantsshould performtheir individua duediligence
before proceeding in an auction, as they would with any new business venture.

I1l. DISCUSSION
A. VHF Public Coast Station Spectrum
8. Thereareonly ninechannd pairsinthe157.1875-157.4500 MHz (ship transmit) and 161.775-162.0125

MHz (coast transmit) bands assignableto VHF public coast sationsfor public correspondence.? Along the Canadian
border, even fewer channd pairsare availablefor U.S. gations?® Currently, these channd pairs also are assignable

5 Id. at 17011.

16 Aligt of commentersisprovidedin Appendix A. On October 6, 1997, Mai TEL filed Reply Comments, dongwithaMationto
A Late-HledReply Comments See Mai TEL MationtoAccept L ate-Hled Reply Commentsat 1. OnFebruary 26,1998, Mari TEL filed
Supplementd Comments,d ongwithaM ationtoA cogpt Suppl ementa Comments. SeeMari TEL M ationtoA coept Supplementd Commentsat
1. SnceMani TEL 'sadditiona commentscould have beenlabded asex parte filings, wefind no reeson not to acoept its Reply Comments
and Supplemental Comments, and thus we grant MariTEL 's motions.

v Balanced Budget Act of 1997, Pub. L. No. 105-33, 111 Stat. 251 (1997) (Baanced Budget Act).

18 See 47 U.S.C. § 309(j) (1996).

10 CMRS Second Report and Order, 9 FCC Rcd at 1448.

2 See Implementation of Section 309() of theCommunicetionsAct -- CompetitiveBidding, Second Reportand Order, 9FCC Red

2338,23(156-?7,0nreconsideration,SecondMemorandumOpinionandOrder,QFCCRcd7245(1994)(CompetltiveBiddingSecondReport
and Order).

2 47 U.S.C. 8 309(j) (as amended by Balanced Budget Act, § 3002).
2 47 C.F.R. § 80.371(c).
= See 47 C.F.R. §80.57. Inaddition, VHF Channd 88 may beauthorized within 120 kilometers (75 miles) of the Canadiian border

gg tgeG(re)a L akes, the St. Lawrence Seaway, and the Puget Sound and the Strait of Juan deFucaand itsapproaches. See47C.F.R.§
.371(c).
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to I/LT usersin areas removed from public coast stations and navigable waterways.?*
1. Geographic area licensing

9. Proposal. Under our current rules, the service areafor VHF public coast stations is applicant-
defined based on predicted signd strength over the waterway to be served.® The size of each station's service area
al so determinesthe mil eage separation between co-channd assignments. Using aconservative estimate, serviceareas
for VHF band public coast stations extend 20 to 30 milesfrom the transmitter. In order to establish acomprehensive
and cong stent regul atory gpproach that enhances maritime communications, inthe Second Further Notice the Commisson
proposed atransition from site-specific " service ared'-based licensing to licensing based on FCC-defined geographic
areas.”

10. Decision. We concludethat the public interest will best be served by atransition to geographic area
licensing for VHF public coast station spectrum. This approach will facilitate the development of wide-area, multi-
channd automated maritime communications systems. It aso will promote regulatory symmetry between maritime
licenseesand other CM RS providerswheregeographiclicensing hasbeenintroduced, consistent withthe congressiond
directive st forth in the Omnibus Budget Reconciliation Act of 19932 We disagreewith Mobile Marine Radio, Inc.
(MMR), an MF, HF, and VHF public coast station licensee, that our pursuit of thisobjectiveisfutile dueto the limited
amountof availableV HF publiccoast stationspectrum.?® Webdlievethat CM RSli censeesshoul d beafforded regul atory
symmetry wherever feasible, regardless of the amount of spectrum designated for specific CMRS uses® In addition,
weagreewith MariTEL,, aVHF public coast ation licensee, that changing our current licensing approach in favor of
geographic licensingwill enable public coast station licenseesto be more competitive with other CM RS providersand
better servethe public.®® Further, we disagree with the contentions of MMR that geographic area licensing will
underminetheessantiad purposes of theMaritime Sarvices, 30 should beemployed only in those areaswhere PLMR sharing
ispermitted.®* AsweindicatedintheSecond Further Notice, our goal inthis proceeding isto improve maritimeradio
inwaysthat takeinto account the unique nature of the Maritime Services, including its primary purpose of providing
for safety of life and property at sea® We believe that the geographic licensing approach will enhance maritime
communicationsby expeditingtheass gnment of theremaining channd pairsand facilitating devel opment of automated
coastal systems.

2 47 C.F.R. §90.283(d).

% See 47 C.F.R. Part 80 Subpart P.

% Second Further Notice, 12 FCC Red at 16988.

z OmnibusBudget Reconciliation Act of 1993, Pub. L. No. 103-66, § 6002(a)(2)(A), (B), 107 Stat. 312 (largely codified at
47 U.S.C. § 332 et seq.); see, e.g., Paging Second Report and Order, 12 FCC Rcd at 2737.

= MMR Comments at 4-5.

» SeeImplementationof Sections3(n) and3320f theCommunicationsAct -- Regul aOQ/Treamentof MobileServices Third
Reportand Order, GN DocketNo.93-252, 9FCCRed 7988, 8001-03(1994), aff'd on other grounds sub nom. SuncomMobile& Data, Inc.
v. FCC, 87 F.3d 1386 (D.C. Cir. 1996).

% MariTEL Comments at 2.

3 MMR Comments at 5-8; see also, e.g., Ross Comments at 8; Robert Sassaman Comments at 1.

% Second Further Notice, 12 FCC Red at 16956.
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11. Moreover,wearenot persuaded by theconcernsof UTC, the Telecommuni cationsAssociation(UTC),
which represents utility and pipeline companies, and the Industria Telecommunications Association and the Council
of Independent Communications Suppliers (ITA/CICS), which represent PLMR users, that geographic licensing will
adversdy affect PL M Rincumbents operationsandaccesstothi sspectrum.® A sdi scussed bel ow, incumbents operations
will be protected under the new licensing approach. In addition, partitioning and disaggregation will be permitted,
whichwill alow PLM R usersto obtai n spectrumthrough partitioning and di saggregati on arrangementsin areasbeyond
thosein which Section 90.283 of our Rules currently alowsthem to be licensed.3* Thus, this action will potentially
increase their access to this spectrum.

2. Service areas

12. Proposal. The Commission proposedinthe Second Further Notice to dividethe nation -- coastline
and interior -- into nine regions, based on U.S. Coast Guard Districts,® as listed below:

Proposed Regions (Coast Guard District)

Northern Atlantic (1st) Gulf of Mexico (8th)
Mid-Atlantic (5th) Northern Pacific (13th)
Southern Atlantic (7th) Southern Pacific (11th)
Great Lakes (9th) Alaska (17th)

Hawaii (14th)

TheCommiss onsoughtcommentonwhether U.S. Coast GuardDistrictsprovideanappropriatebasi sfordefiningservice
areas for the VHF public coast service, and asked commenters to discuss alternative service area definitions.®

13. Decision. After reviewing the record in this proceeding and our initial proposals, we believe that
the best service area definition for VHF public coast station spectrum deviates slightly from our initial approach.
Wecondludethat regionsanalogousto U.S. Coast Guard Didtricts should bethelicensing areas near major waterwayss,
but not dsawhere. We partially agree with the suggestion that we use smaller unitsthan U.S. Coast Guard Didtricts,
suchasRandMcNally'sBasic TradingAreas(BTAs) or theCommerceDepartment'sEconomicAreas(EAS), ¥ inorderto
permit smaller entitiesto participate in auctions without having to bid for territory far exceeding their operating
needs.® When we converted from site-based licensing to geographic licensing of 220-222 MHz band frequencies(the

s UTC Comments at 3-4; ITA/CICS Comments at 4-5; ITA/CICS Reply Comments at 2-3.

3 47 C.F.R. 890.283.

® See 33 C.F.R. Part 3.

% Second Further Notice, 12 FCC Red at 16989.

& See47C.F.R.8824.102,90.7; see also Rand McNally Commercial Atlas & Marketing Guide 38-39 (128thed. 1997). Wehave

sometimesreferredto EAsasBas c Economic Aress. See Rulemakingto Amend Parts1, 2, 21, and 25 of the Commission'sRulesto
Redesignatethe27.5-29.5GHz Frequenng Band, Third Notice of Proposed Rulemaking and Supplemental Tentative Decision, CCDocket
No. 92-297, 11 FCC Rcd 53, 85 (1995).

3 Robert SassamanCommentsat 1; UTC Commentsat 3-4. Commentersparticularly object tocreatingjust onelicensingarea
intheEighth U.S. Coast Guard District, which covers North Dakota, South Dakata, Wyoming, Nebraska, |owa, Colorado, Kansss,
Missouri,Kentucky, WestVirginia, Tennessee, Arkansas, Oklahoma,NewMexico, Texas, L ouisiang, Mississppi, Alabama,andparts

6
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frequency band designated for auiction that most closaly approximates public coast V HF spectrum), we used different-
sized licensing areasin order to afford licensees the opportunity to provide different types of service offerings.®
Thesmallest licensing areawe used wasthe EA becausewebdieved that it best approximeated the smallest areadesired
by thetypical user.®® Similarly, wefind that EAs, as defined in Section 27.6 of our Rules,* are appropriate licensing
areasfor the VHF public coast spectrum in inland areas, because they reflect urban, suburban, and rural traffic
patterns, and thus approximate the smallest area desired by atypical user.*?

14. Y et one of our principa reasons for converting to geographic licensing isthat our current licensing
approach has "ma[d]e it extremely difficult for asingle entity to obtain enough geographically and spectrally
contiguous stationsto devel op an automated coastal system."* Webdlievethat usinglicensing areassmaler thanU.S.
Coast Guard Digtrictsin maritimeareaswoul d similarly impedethe devel opment of such systems* Thus, weconclude
that using areas analogousto U.S. Coast Guard Didtrictsin the maritime areas is the most appropriate aternative,
because, asMari TEL notes, coast stetion operatorsare required to coordinate saf ety communications serviceswith the
Coast Guard, andbecausetheU.S. Coast Guard Digtrictsrefl ect vessel movement patterns.®® Thus, geographiclicensees
will be able to provide appropriate wide-area services to vessals, and to better compete with other CMRS providers.

15. Therefore, licensing areas identical to EAs shall be used in inland regions, but licensing areas
analogousto U.S. Coast Guard Districtsshd | beusedin maritimeareas. Wewill distinguish between EAsthat arenear
oneor moremajor waterway's, ®referredtohereinasmaritime EAs, and those EAsno part of whichiswithinonehundred
milesof amgjor waterway, referred to herein asinland EAs*” Eachinland EA will condtitute aseparate licensing ares,

of Pennsylvania, Ohio, Indiana, lllinois, Wisconsin, Minnesota, Florida, Georgia, and the Gulf of Mexico, see 33 C.F.R. 8 3.40-1.
ITA/CICS Comments at 4-5; Robert Sassaman Comments at 1.

% Amendment of Part 90 of the Commisson'sRulesto Pravidefor the Use of the 220-222 MHz Band by the Private Land Mabile
RadioSarvice ThirdReportandOrderandFifthNotice of Proposed Rulemaking, PRDocket No.89-552, 12 FCCRed 10943,10982(1997)
(220MHz Third Report and Order); see Amendment of Part 90 of theCommisson'sRulesto Providefor theUseof the220-222 MHz Band
by thePivateLandMaohileRadio Savice, Second Memorandum Opinion and Order and Third Notice of Proposed Rulemaking, PR Docket No.
89-552, 11 FCCRed 188, 220(1995), aff'd on other grounds subnom. SuncomMobile& Data, Inc.v. FCC, 87 F.3d 1386?D.C. Cir.1996).

40 220 MHz Third Report and Order, 12 FCC Rcd at 10982.

4 47 CF.R. §27.6.

42 Amendment of Part 90 of the Commission'sRulesto Fadilitate Future Devel opment of SVIR Systemsinthe800 M Hz Frequency
Band, Second Report and Order, PR Docket No. 93-144, 12 FCC Rcd 19079, 19088 (1997).

3 Second Further Notice, 12 FCC Rcd at 16988.

4 Forexample, wenotethat if weweretoutilizeM g or Trading Areas, whicharelarger than EAsor BTAs, wewoul ddividethe

(?]reat Lakesand thelower Missssippi River into six licensing areas each, reducing the likelihood of there being asingle licensee
there.

4 MariTEL Reply Comments at 5-6.

4 Such EAsindudethose near the Atlantic Ocean; the Pacific Ocean below the Arctic Circle; the Grest Lakes; the Gulf of
MexicoandGulf Intracoastal Waterway; theMississppi River uprivertoBrainerd, Minnesota; theMissouri RivertoSioux City, lowa;
theOhioRivertoPittsburgh, Pennsylvania; the TennesseeRiver toK noxville, Tennessee; theArkansasRiver to Tul sa, Oklahoma; the
Red River to Fulton, Arkansas, and the ColumbiaRiver to Richland, Washington. Thesearethechief navigableriversinthe United
States. See Webster's New Geographical Dictionary 1191, 1247 (1977).

4 Cf. 47 C.F.R. §90.283(ddfininginland aresswherel/L T sharing is permitted asbeginning 72-116 milesfrom navigable
waterways, depending on the I/LT station's power and antenna height).

7
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or VHF Public Coast area(V PC), and VVPCscong sting of asingleinland EA will beknown asinland VPCs® Thisapproach
will more closdly mirror the current nature of this service away from waterways, and will help differentiate between
water and inland areas. Partiesinterested in bidding for new geographic arealicenses will be able to choose between
geographic areas near water and thosethat are onland. Eachinland VPC shall bereferred to by the name of the EA it
comprises.

16. Maritime EAs, ontheother hand, shal begroupedintolarger VPCs, known asmaritimeVPCs. The
maritimeV PCboundarieswill correspondroughly toU.S. Coast Guard District boundaries, thusproviding, alongmajor
waterways, the benefits of wide-arealicensing by U.S. Coast Guard Didrict. In addition, maritime EAs straddling
U.S. Coast Guard District boundaries have been assigned to the most gppropriate maritime VPC.*® We notethat each
maritime VPC includes the adjacent waters under the jurisdiction of the United States, because public coast service
ismarine-based, without distinct marketsfor land and marine customers® The maritime VPCswill be referred to by
thetitles st forth in the table above (see paragraph 12), except that the maritime VPC and ogous to the Eighth Coast
Guard District shall be referred to asthe Mississippi River VPC.

3. Treatment of incumbent licensees

17. Proposal. The Commission proposed inthe Second Further Notice that each incumbent maritime
licensee, including PLMR licensees, be permitted to continue operating pursuant to its current station license.>® It
proposed to require the new geographic arealicenseesto afford interference protection in accord with Section 80.773
of our Rules® Section 80.773 specifiesa 12 dB ratio of desired to undesired signa strength within the incumbent's
service area as the criterion for VHF public coast station co-channel interference protection.> In turn, the
Commission proposed to dlow each incumbent licensee to renew, transfer, assign, or modify its license only to the
extent that it did not extend its service area or spectrum allotment.>* Finally, it proposed that modifications that
wouldextendanincumbent'sserviceareaor useadditional frequencieswoul d becontingent uponanagreementwitheach
affected geographicarealicensee.®® The Commission sought comment fromboththemaritimeand PLM R communities
concerning the genera treatment of incumbent licensees, the appropriate interference protection criteria, and
whether mobile-to-mobile communications should be permitted.*®

8 Licensangby inland EAswill reducethesize of thegeographic service areacorresponding to the Eighth U.S. Coast Guard
Digtrict, asthe commentersrequested. Of the 93 EAslocated entirely or mostly in the Eighth Didtrict, 21 areinland EAs. Inland
EAscondtituteall of Montana, Wyaming, Nevada, Utah, Colorado, New Mexico; most of Arizona, Ideho, North Dakoata, and South Dakota;
and part of Oregon, California, Nebraska, Kansas, Oklahoma, Texas, and Minnesota. See Appendix D.

ﬁerei . Informetion regarding the VPCsand their condituent EAsisset forth in Appendix D and in47 CF.R. §80.371(c), ssamended
%0 See MariTEL Comments at 8-9; Orion Comments at 2.

5t Second Further Notice, 12 FCC Rcd 16989-90.

52 47 C.F.R. 880.773.

5 Second Further Notice, 12 FCC Rcd 16989-90.

5 Id.

% Id.

% Id. at 16990.
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18. Decision. We conclude that alowing incumbent licensees (including I/LT usersand other PLMR
licensees operating on this spectrum pursuant to waivers) to continue operating under the terms of their current
station licenses will further the public interest by avoiding interruption of the services they provide.>” We agree,
however, withthecommentersthat opposeusing Section 80.773for al typesof incumbent.>® Therefore, wewill require
geographic arealicenseesto afford incumbent coast station licensees co-channd interference protection in accord
with Section 80.773 of our Rules, but co-channdl interference protectionfor I/L T and other PLMR incumbentsshall be
basedonthestandardfor SM R sarvicesinthe220-222 MHzband.™ Thisaternativeresemblestheproposa of ITA/CICS
and UTC that the Commission afford incumbent PLMR usersthe interference protection provided for in the rules
applicabletothe PLMR users various services® That precise proposal cannot be adopted, however, because PLMR
licensees use these frequencies only on ashared basi's, So no protection standard currently exists.5 With respect to
the particular standard, then, we concludethat the same 12 dB desired to undesired signal strength standard as Section
80.773 provides for VHF public coast stations should be used for incumbent public coast station operations, while
incumbent PLMR operations will receive at least 10 dB protection to their 38 dBu contours.

19. Whilewewill not require that incumbents provide a map of their coverage areasin order to be
entitled to interference protection, as proposed by MariTEL, we nonethel ess note that the protection afforded to
incumbent licensees will be dependent upon the technicd information on file with the Commission, from which the
geographic arealicensees will be able to determine the appropriate level of co-channel interference protection.®
Weencourageincumbentstoverify theinformationin our database concerning their operationsin advanceof theauction
to ensure that their existing operations are in accordance with their station authorizations.

20. We dso conclude that incumbents should be prohibited from renewing, transferring, assigning, or
modifying their licenses in any manner that extends their service area or results in their acquiring additional
frequencies, without the consent of each affected geographic arealicensee. Wergject MMR's proposal to allow
incumbent public coast stetion licenseesto expand their systems, both geographically and by additional frequencies,
before the commencement of geographic arealicensing.® Similarly, we disagree with Mari TEL 's suggestion that we
permit such expansion by incumbentson the condition that such operations ceaseif theincumbent does not acquirethe
geographic arealicense including the subject service area, or make suitable arrangements with the geographic area
licensee® We believe that permitting such incumbent expansion, whether permanently or conditionally, would
undermine implementation of and asmooth transition to the geographic licensing approach we adopt today.®® In
addition, conditional expansion would not be in the public interest because users would not have certainty asto

5 See APCO Commentsat 2 n.1.

%8 See, e.g., MariTEL Comments at 5.

% See 47 C.F.R. 88 90.723(i), 90.763(b)(1)(i).

e ITA/CICS Comments at 6-7; UTC Comments at 5.

oL See 47 C.F.R. § 90.173(a).

62 MariTEL Comments at 6.

& MMR Comments at 9; see also Robert Sassaman Comments at 1-2.

o4 MariTEL Reply Commentsat 8.

& Theauctionof public coast Sation geographiclicensesisscheduled for thefourth quarter of thisyear. See FCC Announces

Spectrum Auction Schedule for 1998, Public Notice No. DA 97-2497, at 3 (released Nov. 25, 1997).
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whether servicewould continue. Moreover, our treatment of incumbents hereis consistent with our approach in other
CMRS contexts where we have transitioned to geographic area licensing.%®

21. Wed so disagreewith Mari TEL 'sassertion that existing licensees providing contiguous coverage on
agiven channdl pair should be permitted to obtain acombined authorization for that coveragearea, which would engble
an incumbent to relocate its facilities within its combined coverage area for that channel pair without making
arrangements with the geographic areallicensee.® The proposa, which is based on asimilar provision for 800 MHz
Specidized Mobile Radio (SVIR) incumbernts, is unsuited to the public coast service® Unlike 800 MHz SMIR, public coast
station licensees with contiguous stations do not use the same channel pairs at each site, so the proposal would
require the issuance of adifferent combined license for each channdl pair.%® Also, unlike SMR systems, which serve
land areas, public coast station systems are unlikely to have "dead spots' completely surrounded by facilities
licensed to the same operator on the same frequency, so aprimary reason for granting such licensesto SMR operators
isnot present in the public coast service. Finally, we dready have granted Mari TEL the siting flexibility it seeks:
incumbents will have the right to renew, transfer, assign, or modify alicensein amanner that does not extend the
licensee's service areaor acquire additional frequencies. Thus, even without the procedure requested by Mari TEL,
incumbents may add, modify, relocate, or eiminate facilitieswithin their combined contour for agiven channel pair,
provided they do not expand their current service areas or obtain additional frequencies.

22. Weneverthel ess recogni ze that maintaining recordsfor alarge number of separate call signsfor one
regiond system can be burdensome. For example, multiple call signs can require multiple modification requests and
staggered renewal gpplications. We have granted waiversto consolidate multiple facilities within asingle system
under asinglelicensewithasinglecall sign in the past, and we will, after the close of the auction for geographic
arealicenses, entertain modification requeststo this effect from incumbents. To avoid manipulation and evasion of
congtruction and renewa requirements, such consolidated licenses ordinarily will expire on the expiration date of
the earliest-to-expire site license.

23. Finally, wearenot persuadedthat Mari TEL 'sproposal to permit mobile-to-mobilecommunicationsin
coadtal areas™ is appropriate at this time, because the record contains i nsufficient information regarding channel
capacity and co-channel interference protection. We also are concerned that permitting mobile-to-mobile
communication may impair the Maritime Services safety functions.”

&6 See Amendmentof Part 90of theCommission'sRulestoFadilitateFutureDevel opmentof SMRSystemsinthe800M Hz Fre
Band, FirstReportand Order, Eighth Reportand Order, and Second Further Notice of Proposed Rulemaking, 11 FCCRcd 1463,1513-14
(1995), aff'd on other grounds sub nom. Chadmoore Communications, Inc. v. FCC, 113 F.3d 235 (D.C. Cir. 1997) (800 MHz SMR O

& MariTEL Comments at 4.
o8 47 C.F.R. § 90.693(a).
6 Mari TEL 'sMaryland operationsprovideanexample. Mari TEL 'sBdtimorestation operateson Channd s25and 28, but its

Cambridgestation operatesonly on Channel 28. TheCambridge station's service areaoverlapsthe Batimore sation'sservice area
Theserviceareaof Mari TEL 'sPoint L ookout Ridgefacility, which operateson Channedl 25, overlapsthe Cambridgeserviceareaand
asmal part of the Batimore servicearea. Thus, the three stations would need a Channel 25 combined license and a Channel 28
combined license, because the two combined contours differ.

0 See 800 MHz SMR Order, 11 FCC Rcd at 1514-1515.
n MariTEL Comments at 6-7.
2 Cf. Amendment of SubpartsA and E of Pat 95to Improvethe Genard Mobile Redio Savice (GMRS), Report and Order, PR Docket

No. 87-265, 3 FCC Rcd 6554, 6560 (1988).

10



Federal Communications Commission FCC 98-151

4, Licensing

24, Proposal. TheCommission proposed inthe Second Further Notice to authorizeasinglelicenseeto
operateonall unassigned VHF public correspondencefrequenci eswithin ageographic areafor aten-year licenseterm.”
It also proposed to permit each geographic arealicensee to place stations anywhere within its geographic areato serve
vessels or units on land, so long as marine-originating traffic is given priority and incumbent operations are
protected.™ The Commission proposed that, with certain exceptions, base stations and land units be blanket licensed
under the geographic arealicense.” It also proposed that the spectrum authorized to an incumbent that fails to
construct, discontinues operations, or otherwise hasits license terminated by the Commission would automatically
revert to the geographic licensee, and that the Commission would presume a negotiated assignment or transfer of an
incumbent station to a geographic arealicensee to bein the publicinterest.”® Finally, the Commission proposed to
use the current rules regarding VHF public coast operations to define a licensee's permissible field strength at its
sarvice areaboundaries; and to authorizethe use of VHF public coast spectrum in waterway's near Canada pursuant to
coordinationwithlndustry Canada,” asoutlinedintheCanada/U.S.A..channel agreements. - TReCommissional sosought
comment on whether to take any steps to facilitate use of this spectrum by public safety entities.”

25, Decision. We conclude that authorizing a single geographic area licensee to operate on all
unassigned VHF public correspondence frequencies within the defined service areas for aten-year license term will
further the public interest and the goals underlying this proceeding. Contrary to Murray Cohen's contention,®® we
believe that multiple public coast station licenseesin the same area are not necessary to foster competition, because,
asMari TEL notes, vessd operatorsoperating along the coast dready have avariety of CMRSprovidersfromwhichto
select.® Thus, we conclude that the level of competition will not be adversely affected by authorizing asingle
geographic licensee. In fact, we believe that competition in the maritime market will be fostered because such
licensee will be better able to expand its service offerings and establish an automated system. Each geographic
licensee will be permitted to place stations anywhere within its region, on land or water, and to serve vessdls or units
on land provided that marine-originating traffic is given priority and incumbent operations are protected. This
increased flexibility will enable licensees to serve additional markets and will promote the delivery of innovative
telecommunications services, while preserving service that protects the safety of life and property at sea.

26. We dso conclude that the geographic license will congtitute ablanket authorization for both base
stations and land units. However, geographic arealicensees will be required to individualy license any base station
that requires an Environmental Assessment pursuant to Section 1.1307 of the Commission's Rules or international

8 Second Further Notice, 12 FCC Red at 16991-92.
™ Id.

& 47 C.F.R. §80.21.

7 Second Further Notice, 12 FCC Red at 16992.

i Id. at 16993.

I 47 C.F.R. 880.57.

7 Second Further Notice, 12 FCC Red at 16993.

g Murray Cohen Comments at 1.

8 Mari TEL Reply Comments at 4-5.
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coordination, or would affect the radio frequency quiet zones described in Section 80.21 of the Commission's Rules.
Thissmplified approach toward initial licensing and subsequent system modification is consistent with the approach
wehavetaken for geographic arealicensing in other wirdless services® In addition, we believe that such an approach
will increase operational flexibility (resulting in faster, more responsive service to the public) while reducing
adminigtrative burdens on both licensees and the Commission. |f an incumbent fails to construct, discontinues
operations, or otherwise hasits license terminated by the Commission, the spectrum covered by the incumbent's
authorization will autometicaly revert to the geographic arealicensee (even in ageographic area partitioned by the
licensee, unless the partitioning agreement provides otherwise), except for spectrum set aside for public safety use.®®
If alicensee negotiates to acquire an incumbent station by assignment or transfer, the assignment or transfer will
be presumed to bein the public interest.®* Thiswill assist geographic licenseesin consolidating spectrum, and give
them greater flexibility in managing the spectrum and establishing coastal and wide-area systems.

27. Mari TEL,,initspetitionfor reconsiderationof theSecond Reportand Order, proposesthat VHF public
coast station and Automated Maritime Telecommunications System (AMTS) coast station licensees and applicants
intending to serve units on land be required to submit plans demongtrating how they will afford priority to maritime
communicaions® We agree with Fred Daniel d/b/aOrion Telecom (Orion), an AMTS station licensee, that such a
requirement is not needed.® We bdlievethat licenseeswill comply with the requirements of Section 80.123(b) of our
Rules, which requires public coast stations serving stations on land to afford priority to marine-originating
communications through any appropriate electrical or mechanical means.®” If, however, our experience shows us
otherwise, we reserve theright to revisit thisissue.

28. Geographic licensees and incumbents will be prohibited from exceeding afield strength of +5dBu
(decibels referenced to one microvolt per meter) at their service area boundaries (unless the bordering licensee
agreesto ahigher fidd strength). Rather than extending precise VPC boundariesinto the oceans, we expect adjacent
VPC licensees (or their partitionees) to coordinate water-based site selection to avoid harmful interference. This
approach provides licensees the ahility to operate their systems up to the borders of their service areas, while also
providing protection to adjacent licensees. The useof VHF public coast spectrum in areas along the Great Lakes, S.
Lawrence Seaway, and the coastal waters of Washington will be authorized pursuant to coordination with Industry
Canada, asoutlined in the Canada/U.S.A.. channel agreements set forth in Section 80.57 of the Commission's Rules.®

29. Regarding whether we should take steps to facilitate use of this spectrum by public safety entities,
the Association of Public-Safety Communicetions Officials-Internationd, Inc. (APCO), thefrequency coordinator for
the Part 90 Police, Loca Government, and 800 MHz Public Safety Pool channel, and the Forestry-Conservation
CommunicationsAssociation(FCCA), thefrequency coordinator for theForestry-Conservation Radio Service, propose

& See, e.g., 47 C.F.R. §§ 22.165, 101.1009(a).

& See 47 C.F.R. §90.173(n).

8 See 47 C.F.R. § 90.687.

& MariTEL Petition at 5.

8 See Orion Petition to Deny at 3-4 (filed Sept. 9, 1997).
&7 47 C.F.R. §80.123(b).

8 47 C.F.R. 880.57.
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that public safety users be afforded areasonable opportunity to seek any currently unused frequencies before any
geographic arealicenses are auctioned; and that extrachanne pairs be excluded from auctions and be made available
only to public safety entitiesfor at least five years thereafter.® They state that public coast VHF spectrum isideal
for many public safety and forestry-conservation operations because it permits wide-area coverage with fewer sites
than higher frequency bands.® In addition, this spectrum would be fully interoperable with existing public safety
and forestry-conservation VHF channels.®* We note that public safety and forestry-conservation agencies need
additional spectrum, butin many areasno VHF public safety or forestry-consarvation spectrumisavailable® APCO
states that giving public safety entities a priority to obtain vacant public coast VHF channels would accord with
longstanding Commission policy and with the Balanced Budget Act, which requires the Commission, under certain
conditions, to waive any requirement of the Communications Act or the regulations thereunder (except regulations
regarding harmful interference) to permit a public safety entity to use unassigned frequencies.®

30. Other commentersoppose APCO'sproposal , onthegroundsthat thesefrequenciesarenot well-suited
for use by public safety entities, because most of the available channels are in rural areas while the greatest public
safety needsarein urban areas® In this connection, they note™ that 24 MHz in the 746-806 MHz band have been
redllocated for public safety entities.®® They also contend that setting maritime spectrum aside for public safety
isnot necessary or warranted because public coast station licensees already provide emergency communication
services.”’

31 We conclude that designating two contiguous channel pairs for public safety users® in each inland
VPC, but not in the maritime VPCs, will best further the public interest.® We believe that such a set-asideis not
likely to adversdly affect the development of new systemsin these regions. We dso find that dlotting fewer channel
pairs would be of little utility to public safety, while allotting more could leave the licensee with too little
spectrum to be useful. Designating the channdlsin advance, and not holding any other channels aside, also avoids
unnecessary delay of the auction for public coast spectrum and allows prospective bidders to have a clearer
understanding of what spectrum isvacant and available. The ultimate use for these reserved frequencies, and the

8 APCO Comments at 3-4; FCCA Comments at 2-3; see also State of Montana Commentsat 1.

% APCO Comments at 2-3; FCCA Comments at 2.

o APCO Comments at 2-3; FCCA Comments at 2.

92 Public Safety Wireless Advisory Comm., Final Report 32-33 (Sept. 1996).

o APCO Comments at 4 (citing Balanced Budget Act of 1997, § 3004 (to be codified at 47 U.S.C. § 337)).

o4 ITA/CICS Comments at 8; Coast Guard Comments at 2.

% MariTEL Reply Commentsat 11.

% See47U.S.C.§337(asamendedby Balanced Budget Act, §3004); Redllocationof TelevisonChannd s60-69, the 746-806 MHz

Band, Notice of Proposed Rule Making, ET Docket No. 97-157, 12 FCC Rcd 14141, 14145 (1997).
o ITA/CICS Comments at 8; MariTEL Comments a 8; Ross Comments at 3-4.

% Public safety users are persons and entities eligible for licensing under 47 C.F.R. Part 90, Subpart B.
% The channels designated in each inland VPC are set forth in Appendix E.
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proceduresfor licensing this spectrum, shall be decided as part of our pending public safety proceeding.’® Wedecline
to sat aside channd pairsin any of thelarger VPCs because, due to the scarcity of spectrum, such an action, as noted
by Mari TEL , would makethedeve opment of wide-areacoastal systemsvery difficult.’®* Moreover, webdievethat the
public coast spectrum that we are setting aside for public safety usewill sufficiently accommodate public safety needs
inthisband without undermining the goals underlying this proceeding and the new licensing approach we adopt today.

5. Coverage requirements

32. Proposal. IntheSecond Further Notice, the Commission solicited comment on an appropriate
construction requirement for VHF public coast geographic arealicensees.® One option suggested was to require
provision of "substantia service' to their sarvice areas within ten years!® Alternatively, the Commission requested
comment on subjecting geographic arealicenseesto the current e ght-month construction requirement for public coast
stations or establishing a different construction requirement, such as requiring coverage of at least twenty percent
of the population or fifty percent of navigable waterways in the service areawithin five years.’*

33. Decision. We conclude that requiring provision of substantial service to the geographic area
licensees service areas within ten years, as proposed in the Second Further Notice, would not achieve our goals of
promoting efficient use of the spectrum; encouraging the provision of serviceto rural, remote, and insular areas;
and preventing thewarehous ng of spectrum. Weremain convinced, however, that thecurrent eight-month construction
requirement, unmodified, would impose an unreasonabl e burden on geographic arealicensees. Wetherefore bdieveit
necessary to establish a construction requirement that will encourage construction and prevent spectrum warehousing
while providing geographic licensees with sufficient flexibility to meet market demandsfor service. We agree with
MMR and Mari TEL that, because of the importance of public coast stations to maritime safety, the construction
requirement should not be too loose, particularly along coastlines and other "navigable waterways."*®® In light of the
maturity of the Maritime Servicesaong the busiest waterways, however, we do not believe that requirements as trict
asthey suggest are necessary.!® We shdl instead require substantial service within five and ten years, as described
below. Inaddition, geographic arealicensees shdl be afforded arenewd expectancy when their license terms expire,
provided that they demondtrate that they (1) have provided substantia service during their license term; and (2) have

10 See Developmentof Operational, Technical and SpectrumReduirementsfor Megting Federd , Stateand L ocal Public Sefety
Ager%Cmmr;@mRa]erHtsTHMﬁEY&rmlo, Second Notice of Proposed Rulemaking, 12 FCC Red 17706 (1997) (Public Safety
Second NPRM).

101 MariTEL Comments at 7-8.
102 Second Further Notice, 12 FCC Rcd at 16994-95.

103 Id. "Substantid service" generdly isdefined as sarvicewhich is sound, favorable, and substantially above alevel of
mediocre service which just might minimally warrant renewal. See, e.g., 47 C.F.R. 8 90.816(b)(1)(i).

104 Second Further Notice, 12 FCC Rcd at 16994-95.

105 Mari TEL Commentsat9; MM RCommentsat 10;seealso | TA/CICSCommentsat 10. "Navigablewaters' aretheterritorid waters
of the United States, and itsinternal waters that are or have been susceptible for use as highways for interstate or foreign
commerce. 47 C.F.R. §80.5.

108 MM Rproposesrequiringservi cetotheregion'snavigablewaterwayswithinoneyear. MM R Commentsat 10. Mai TEL proposes
that geographic arealicensees be required to congtruct at least ten percent of their authorized channels along eighty percent of
the region's navigable waterways within one year of authorization, and fifty percent of the channels along eighty percent of the
waterways within ten years. MariTEL Comments at 10.
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complied with applicable Commission rules and policies, and the Communications Act.**’

34, Wewill require maritime VPC licenseesto provide substantia service within five years of initial
authorization, which can be satisfied by a demonstration of coverage to one-third of the maritime VPC's magjor
waterway(s)'®®; and again within ten years, which can be satisfied by ademonstration of continuous coverageto two-
thirds of the major waterway(s). To satisfy the requirement adong ariver or the Gulf Intracoasta Waterway, service
should beprovided acrosstheentirewidth. To satisfy therequirement on other waterways, coverage should extend out
20 nautical miles™ (unless limited to asmaller areaby an international or VPC border) from the coastline or, where
applicable, from the line established by the Coast Guard to divide inland waters from territorial seas™™ In maritime
V PCswithmorethan onemagjor waterway, the coveragereferstothetotal length of al major waterways; coverageneed
notnecessarily beprovidedtoevery maorwaterway, or toany minimum percentageof eachmajorwaterway. These" safe-
harbor" examplesare intended to provide licensees adegree of certainty regarding how to comply with the substantia
sarvicerequirement. Thereguirement canbemetinother ways, whichwill vary depending onthemarket served, andwe
will review licensees showings on a case-by-case basis.

35. MMR proposesto require construction of sufficient transmittersto provide serviceon all authorized
frequenciessmultaneoudy rather than using afrequency-agiletransmitter (which MMR contendsis merely achanndl-
warehousing device). ™' However, we agreewith BR Communications (BRC), adeve oper of HF radio sysems, which says
that such arequirement "would prevent licenseesfrom using modern broadband antennas and radio amplifiers, locking
them instead into outdated, 1960's-eraarchitecture. Moreover, it would increase dramatically the costs of placing
anew coagt gtation into service and, as aresult, would undermine the development of competition in the maritime
sarvice"2 We endeavor to adopt technology-neutral policies, so licensees can choose the equi pment best suited to
their needs.’® We also note that no such requirement isimposed on other CMRS providers.

36. Wedso will requireinland VPC licenseesto provide substantia service within five and ten years.
For inland VPC licensees, substantial service can be satisfied by a demonstration of coverageto at least one-third
of the population of the VPC within five years of initial authorization and at |east two-thirds of the population
withinten years. Thisissimilar to the gpproach we adopted for geographic arealicenseesin the 220 MHz Service™

107 See 800 MHz SMR Order, 11 FCC Rcd at 1502.
108 As defined in note 46, supra.

109 See 47 C.F.R. 88 80.225(b), 80.905(a)(1).

10 See 33 C.F.R. § 2.05-20(b), Part 80.

m MMR Comments at 10.

n2 BRC Reply Comments at 3.

s See, e.g., Replacement of Part 90 by Part 88 to Revise the Private Land Mobile Radio Services and Modify the Policies
GoverningThem,ReportandOrderandFurther NoticeofProposedRulemaking, PRDocketNo.92-235, 10FCCRcd 10076,10095(1995),
on reconsideration, Memorandum Opinion and Order, 11 FCC Rcd 17676 (1996) (PLMR Report and Order).

na See, e.g., Amendment of the Commission'sRul esto Establish New Persond CommunicationsSarvices, Third Reportand Order,
GEN Dodket No.90-314, 9FCCRed 1337, 1341, 1359-60, onreconsideration, Memorandum Opinion and Order, 9FCC Rod 7805 (1994), aff d
on other grounds sub nom. Freeman Eng'g Assocs,, Inc. v. FCC 103 F.3d 169 (D.C. Cir. 1997).

s See 220 MHz Third Report and Order, 12 FCC Rcd at 11020.
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AsisthecasewiththemaritimeV PC safe-harbor exampl es, thesesafe-harbor exampl esareintendedtoprovidelicensees
adegree of certainty regarding how to comply with the substantial service requirement. The requirement can be met
in other ways, and we will review licensees showings case by caseif they rdy on adifferent basis. Service need not
be provided to waterwaysin theinland VPC, but if waterways are served, public coast stations maritime obligations
(e.g., safety watch and priority to marine-originating traffic) shall apply. We decline to adopt the proposal of
I TA/CICSthat theCommissionpreventwarehous ngof inland spectrumby " permit[ ting] thecontinuedlicensingof I/LT
radio sysemsin the areas away from the navigable waters -- even if only on asecondary basis"'** We aso declineto
adopt their proposal that after a period of time equd to the original construction period, PLMR userslicensed on a
secondary basis be converted to primary status. We believe that the construction requirement is sufficient to prevent
spectrum warehousing and, thus, such measures are not necessary.*’

6. Partitioning and disaggregation

37. Proposal. The Commission proposed in the Second Further Notice to permit partitioning and
disaggregetion by geographic arealicensees, and that such transactionswoul d begoverned by the Commission'scurrent
partial assgnment procedures.® The Commission proposed to alow geographic area licensees to partition and/or
disaggregate geographic areaand any amount of spectrum at any timeto any entity digibleinthe Maritime Services™
It also proposed to permit combined partitioning and disaggregation.’ In addition, the Commission proposed that
partitionees and disaggregatees hold their licenses for the remainder of the original licensee'sterm and be entitled
to establish arenewal expectancy.’* Findly, it proposed to apply unjust enrichment payments, including accelerated
payment of any bidding credit we adopt for small businesses, as a condition for approving partitioning and
disaggregetion arrangementsinvolving acomplete or partia transfer of alicense owned by aquaified smal business
toanentity that doesnot qualify asasmall business.'? the Commission sought comment on thesetentative conclusions,
and on the respective obligations of the parties to a partitioning or disaggregation arrangement.*?®

38. Decision. We conclude that public coast geographic arealicensees should be permitted to partition
any portion of their geographic service area, and to disaggregate any amount of spectrum, at any time to any entity
eligible for a public coast station license. This approach will afford parties flexibility to pursue a variety of
competitive service offerings, facilitate new market entrants, and promote delivery of quality serviceto the public.

116 ITA/CICSCommentsat 10; see I TA/CICSReply Commentsat 3; see also Petitionfor RuleMaking Submitted by theL and Mobile
Communications Council, RM 9262 (filed Apr. 22, 1998) (proposing allocation of additional spectrum for PLMR use).

w See also MariTEL Reply Comments at 12.

18 Second Further Notice, 12 FCC Rcd 16995-96.

ne Id. at 16996.

120 Id. at 16995.

121 Id.

122 Id. at 16997.

123 Id. at 16996-97.
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M oreover, contrary toMurray Cohen'sassertion,2*suchapproachisconsistentwithour actioninother CMRScontexts.

In addition, partitionees and disaggregatees shall hold their licenses for the remainder of the original licensee's
licenseterm, and be able to qualify for arenewal expectancy, provided that they provide substantial service and
comply withthe Commission'srulesand policiesand the CommunicationsAct. Webdievethat theserequirementsare
necessary in order to prevent licensees from using partitioning and disaggregation to circumvent our rules governing
license term and congtruction requirements, and to ensure that there will be maximum incentive for partiesto pursue
available spectrum as quickly as practicable.

39. Public coast station licensees will be permitted to acquire partitioned and/or disaggregated
licensesin either of two ways. (1) they may form bidding consortiato participate in auctions, and then partition or
disaggregate the licenses won among consortia participants after grant; or (2) they may acquire partitioned or
disaggregated licenses from other licensees through private negotiation and agreement either before or after the
auction. A licensee planning to partition or disaggregate its license must file an assignment application. We
consder partitioning and disaggregation to be assignments of license, which will, therefore, require prior approval
by the Commission. Inauthorizing partitioning and disaggregation arrangements, we will follow exigting assignment
procedures.?® Under our current rules,**"thelicensee must file FCC Form 1046, Assignment of Authorization, signed
by both the licensee and the qualifying entity,™® and the quaifying entity also must file FCC Form 503, Application
for Land Radio Station Licensein the Maritime Services.® Wewiill requirethat alicensee disaggregate by frequency
pairs. Thisreguirement is necessary for administrative purposes. updates to the database necessary to track
authorizations could otherwise become delayed or prone to error.**°

40. MariTEL arguesthat geographic arealicenseesthat partition and/or disaggregate should remain
ultimately responsible for satisfying their coverage requirements.®®! We have determined that the public interest will
be served by following the approach we have taken in other geographic licensing contexts; i.e. permitting licensees
to negotiate which party will be responsible for meeting the applicable construction requirements.**? Our goal isto
ensure that licensees have the flexihility to structure their business plans, while ensuring that partitioning and

124 Murray Cohen Commentsat 1.

125 SeeGeographicPartiti oningand SpectrumDi saggregationby Commercial RadioServicesLicensees ReportandOrderand
Fuglher Igotk):e of Proposed Rulemaking, WT Docket No. 96-148, 11 FCC Red 21831, 21860 (1996) (Partitioning and Disaggregation Report
and Order).

126 See 47 C.F.R. §1.924.

121 WehaveadoptedaNoti ceof ProposedRulemakingproposingaUniversal Licens stem(UL S)forwirelessapplications.
Biennid Regulatory Rg[/ieN--Amendmem of Parts0, 1, 1§pzzpzof 2%, 27,80, 87,90, 95, g%sé%d 10(1 of t%eCommissi onps Rulesto
Fadilitate the Devel opment and Use of the Universd Licensing Systemin the Wirdess Tdecommunications Services, Notice of Proposed
Rulemaking, WT Docket No. 98-20, FCC 98-3 (rdleasad Mar. 18, 1998). If the UL Srulesareadopted asproposed, FCC Form 603 will be
used for requesting approval of assignment of licenses, including partitioning and disaggregation requests.

126 47 C.F.R. §80.19.

120 47CFR.8 1.924(b)(2)?iv). If theUL Srul esareadopted asproposed, see supra note127, FCC Schedule Gwill beusedfor
requesting public coast station licenses.

130 See 39 GHz Report and Order, 12 FCC Rcd at 18635; Partitioning and Disaggregation Report and Order, 11 FCC Red at -
1 MariTEL Commentsat 11.
132 See Partitioning and Disaggregation Report and Order, 11 FCC Rcd at 21857.
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disaggregation not be used as avehicle for circumventing the applicable construction requirements.

41. Wewill dlow partiesto partitioning agreements to choose between two options for satisfying the
construction requirements. (a) the parties may either agree to meet the construction requirements for their
respective portions of the service area; or (b) the original licensee may certify that it has met or will meet the
congtruction requirements for the entire market. Under the first option, the partitionor and partitionee would each
certify that they will independently satisfy the substantial service requirement for their respective partitioned
areas. If either licensee failed to meet its substantial service showing requirement, only the non-performing
licensee's renewa gpplication would be subject to forfeiture at renewal. Under the second option, the partitionor
cetifiesthat it has met or will meet the substantial service requirement for the entire market. If the partitionor
failsto meet the substantial service standard, however, only its renewal application would be subject to forfeiture
at renewal. The partitionee's license would not be affected by that failure.

42, Wewill establish two options for disaggregating licensees. We believe that it is appropriate for
the disaggregeator or the disaggregatee to assume full responsibility for construction within the shared service area,
because service would be offered over the relevant population, even if not on the entire spectrum. Under the first
option, the disaggregator and disaggregatee would certify that they each will share responsibility for meeting the
substantial service requirement for the geographic service area. If parties choose this option and either party fails
to do so, both licenses would be subject to forfeiture at renewal. The second option would alow the parties to agree
that either the disaggregator or the disaggregatee would be responsible for meeting the substantial service
requirement for the geographic service area. If parties choose this option, and the party responsible for meeting the
congtruction requirement failsto do so, only the license of the nonperforming party would be subject to forfeiture
at renewal.

43. Weno longer need to establish aseparate unjust enrichment requirement for approving partitioning
and disaggregation in the public coast service, because we havein another proceeding adopted a uniform requirement
in Part 1 of our Rulesfor dl services™® The unjust enrichment provisions adopted therein will aso apply to VHF
public coast geographic licenseesthat are afforded abidding credit and later elect to partition or disaggregate their
licenses.

7. Technical flexibility

44, Proposal. AstheCommissionnotedintheSecond Further Notice, thebasic channdlizationfor VHF
public coast pectrumisset forthinthel TU Radio Regulaionsas25kHz.*** However, AM TS coast Sations(216-220 MHZ)
are permitted the flexihbility to use narrowband technologies in addition to the 25 kHz channel plan set forth in our
rules.** TheCommissionproposedintheSecond Further Notice that eachgeographicareali censee, aswel | asincumbent
licensees, be authorized to use narrowband technologies in the same manner as AMTS coast stations.**

45, Decision. Weconcludethat public coast licensees should be permitted to usefrequenciesoffset 12.5
kHz fromthemarineVHF band (156-162 M HZ) public correspondence channd swhere they are authorized on both adjecent

13 See Amendment of Part 1.of theCommissi on'sRules-- CompetitiveBidding, Third Reportand Order and Second Further Notice
ofgrop(zssd Rule Making, WT Docket No. 97-82, 13FCC Red 374, 405 (1997) (Part 1 Third Report and Order); see also 47 CF.R. 8§
1.2111(c).

134 Second Further Notice, 12 FCC Rcd at 16997.
135 See 47 C.F.R. § 80.385(b).
136 Second Further Notice, 12 FCC Rcd at 16998.
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frequencies, and, assuggested by Murray Cohen,™*” wherethelicensee ontheother side of the offset frequency consents

tosuchuse. Afterthecloseof thecomment periodinthisproceeding, the 1997 World Radiocommunication Conference
(WRC-97) authorized the use of 12.5 kHz narrowband channdsto reduce local congestion,™ so we adopt that narrowband
channdlization plan, in lieu of our proposal to not specify aplan.**® The WRC-97 action aso resolves the objections
of the Coast Guard and RossEngineering (Ross), amanufacturer of marineradio equipment and provider of VHF radio
services, agai nstauthori zing narrowbandtechnol ogy without ani nternationa consensus. Thosecommentersal sooppose
the use of offset channels becauise, among other reasons, they see no need for the additional channéls, and no Part 80
12 5kHzequipment hasbeentypeacoepted.*° WeagreewithMari TEL and MM Rthat additional channd sarenesded because
without narrowband channd pairs, public coast licenseeswill be hampered in their effortsto compete effectively with
other CMRS providers. We dso are not persuaded that the lack of type accepted equipment is a sufficient reason not
toadopt our proposa. Infact, the Commission has previoudy adopted regul ations permitting the use of equipment for
which there is not yet type acceptance.**

46. In addition to commenting on our proposa in the Second Further Notice, the Coast Guard filed a
petition for rulemaking, which we elected to treat asacomment in this proceeding.’*? The Coast Guard requests that
we amend Part 80 of our Rulesto set aside duplex channd pairs offsat 12.5 kHz from the marine VHF band public
correspondencechannels, and marineVHF Channdl 228B (162.0125 MHZ).**® Inthose areaswhere Channd 88isavailable
tomaritimeusars,**Channe 228B isaV HF publiccorrespondencenarrowbandfrequency; inother areas, Channel 228B
isafedera government frequency.*® TheCoast Guard proposesthat thesechannel sbeusedfor Automatic | dentification
Systems(AlS) andrelated sef ety systems, insupport of itsPortsand Waterway s Safety System (PAWSS) project, which
will provide Vessel Traffic Services (VTS) to facilitate the safe and efficient transit of vessdl traffic to prevent
collisions, groundings, and environmenta damage associated with maritime accidents.**® Specifically, the Coast

187 Murray Cohen Commentsat 1.

158 S 8See I;inal Acts of the World Radiocommunication Conference (WRC-97), Geneva, 1997 (amending I TU Radio RegulationsArt. S52,
App. S18 n.e).

189 Second Further Notice, 12 FCC Rcd at 16998.

10 Coast Guard Comments at 5; Ross Comments at 5-7; Ross Reply Comments at 2-3.
1 MariTEL Comments at 12; MariTEL Reply Comments at 12-14; MMR Comments at 9.
12 See L etter from David E. Horowitz, Chief, Public Safety and Private Wirdless Division, Wireless T ecommunications Bureau,

toJD. Hersey, ., Chief, Spectrum Management Divison, United States Coast Guard (August 29, 1997). Orion opposes addressing the
petition in this proceeding, on the groundsthat theissuesraised therein should not éelay enactment of the proposdsin the Second
Further Notice. Orion Petitionto Set Asideat 2 (filed Sept. 9, 1997); see also Mari TEL R%)% Commentsat 14-16. Because our
congderation of the Coast Guard Petition did not delay the release of this Third Report and Order, the Petition to Set Asideis
denied. Cf. Public Safety Second NPRM, 12 FCC Rcd at 17785.

1 Coast Guard Petition for Rule Making at 2-3 (filed Aug. 4, 1997) (Coast Guard Petition).
144 See 47 C.F.R. §80.57.

15 See 47 C.F.R. § 2.106 n.G5.

146 Coast Guard Petition at 1.
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Guard, supported by Rossand others,**’ proposesthat thechannel sbeused onashared, need-determined basiswithVHF
public coast ations, and that at |east two of the eight offset channels available nationwide, plus Channedl 228B, be
reservedinany givengeographicareafor suchuse.*® Mari TEL proposesawardingtheoffset frequenciesto VHF public
coast spectrum licensessinitialy, but on the condition that the Commission can later designate such channels for
AlSuse®

47. Webdievethat three subsequent devd opments must be considered in connection with the Coest Guard's
proposal. Firgt, the Department of Transportation appropriation for fiscal year 1998 containsfunding for the PAWSS
project, with both houses of Congress expressing strong support for the Coast Guard's efforts. ™ Asthe House report
stated,

[AlS] technology should bethefoundation off] any futureV TSsystem. The Al Stechnology employs
on-board transponders, dectronic charts, and Differential Global Positioning System technology
to provide direct, vessdl-to-vessdl, voice ess el ectronic data communications. The Committee
strongly believesthat this technology will significantly improve navigational safety, not just in
sdlect VTStarget ports, but throughout the navigable waters of the United States. The Committee
encouragestheCoast GuardtocontinueworkingwithitsPAWSSstakehol ders, duringthedeve opment
and implementation of this national system, to ensure that it provides the greatest amount of
navigetiona and environmental safety for the broadest geographical area at the lowest cost to the
American taxpayers.™®

Second, thel nterdepartment Radio Advisory Committee (IRAC)™ gpproved the Coast Guard'srequest to use Channdl 228B
inthoseareaswhereitisallocatedtothefederal government. Finally, WRC-97 set aside Channels87B (161.975 MHz)
and 88B (162.025 MHz) for AlS, but provided that, wherethosefrequenciesare unavailable, other frequenciesmay be
used.™®® Channel 87 (includingChannd 87B)iscurrently allocated toVVHF publiccorrespondence!™ and Channel 88Bis
allocated to Government non-military agencies.'>

48. Wecondudethat the Coast Guard request should be granted, and two channd pairs (plus Channdl 228B,
whereitisamaritimefreguency) should beset asidein each maritime VPC for AlS. Webdievethat setting asidethese

u RossCommentsat 2-3, RossReply Commentsat 1-2; Robert Sassaman Commentsa 2, American WatawaysOparaarsCommeantsat
1

18 Coast Guard Petition at 2, 7.

149 MariTEL Supplemental Comments at 2-3.

150 See H.R. Rep. No. 236, 105th Cong., 1t Sess. (1997); S. Rep. No. 55, 105th Cong., 1t Sess. (1997); H.R. Rep. No. 188, 105th
Cong., 1st Sess. (1997).

151 H.R. Rep. No. 236, 105th Cong., 1st Sess. (1997).

152 IRAC isresponsible for frequency coordination efforts on behalf of the federal government, and is composed of
representativesfromvariousgovernmentagencies. | nthisconnection, | RA CadvisestheNationd Te ecommunicationandl nformation
Adminigtrationconcerningspectrummanagementissuesandcoordinatesgpectrumissuesamonggovernment usersandwiththeCommisson.

158 See Final Acts of WRC-97 (amending I TU Radio Regulations App. S18 n.).
154 47 C.F.R. § 80.371(c).
1% 47 C.F.R. § 2.106 n.G5.
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frequencies for this purpose will enhance the safety of life and property on vesselsin United States waters by
reducing collisions, groundings, and environmental harm, ™ further effectuating our regulatory goa of fostering the
protection of life and property at seathrough the use of maritime radio spectrum. While we considered setting aside
Channd 87B asoneof the Al Schannels, weconcludethat thepublicinterest benefitsflowing fromsuchan approach are
minimal as compared to the potential adverseimpact on our licensing of public coast stations. First, setting aside
Channd 87B asan AlS channd would require relocation of the thirty-four public coast stations currently authorized
to use Channd 87. Second, we bdievethat satting aside one broadband channd and one narrowband channd for AIS might
complicate AlSimplementation or raisethe cost of the necessary equipment. Third, thisapproachwould encumber one
broadband channel andthree narrowband channdl s, instead of encumberingtwonarrowbandchanne sasproposed by the
Coast Guard, becausesetting as deChannel 87B wouldleavethesurrounding narrowband channel sunavail able. Findly,
setting aside Channd 87B would harm maritime V PC licensees ability to construct wide-areasystemsby leaving most
with no more than eight broadband channels. Thus, we will not designate Channel 87B as an AlS channdl.

49, Instead of sdecting the channd pairsfor an AlS set-aside, we believe the most prudent course of
action in furtherance of the public interest would be for the Coast Guard to negotiate with each individual maritime
VPC licenseeto sdect narrowband frequenciesfor Al Suse. Within six monthsof the conclusion of theauction, wewill
requirethat the Coast Guard and each maritime VPC licensee begin to negotiate a plan specifying narrowband duplex
channe pairswithinthemaritimeV PC (including areasbeyondthemajor waterways). TheCoast Guard proposa should
specify which frequencies, up to two, the Coast Guard seeks. We note the possibility that the channdls need not bethe
samethroughout the maritimeVPC. If themaritime V PC licensee objectsto the Coast Guard proposd, it shdl makea
counterproposal within three months of receipt of the Coast Guard's plan. Thefina agreement shall set aside up to
two channd pairsthroughout the maritime V PC, or implement whatever other arrangement isamenableto both parties
(e.g., more than two channd pairsin some places, and one or no channe pairsesewhere). If good faith negotiations
yidd no agreement within oneyear of the datethe Coast Guard submitted itsinitia proposal, the Coast Guard may ask
the Commission to revisit this issue and select the channels and locations. We prefer this procedure to setting
channdsasidein advance becausewebdlievethat it will allow the Coast Guard timeto develop its Al S plansfully and
coordinate AlS frequencies with neighboring countries.®> We also believe that such approach will enhance each
maritimeV PC licenseg's ahility to pursueits own business plan and dlow the partiesto determine how many channds
are needed in each location. In addition, this approach avoids the problems associated with uniformly setting aside
Channdl 87B, discussed above.

50. Finaly, inits petition for reconsderation of the Second Report and Order, Mari TEL contends that
the Commission erred in declining to adopt rulesregarding maritime sharing of 1and mobile frequencies,™® and argues
that such rulescould beadopted now and heldin abeyance pending devel opmentsin other proceedings.™> However, the
continued vaidity of one of the premises of that sharing proposal*® -- that few PLMR licensees operate within 80
kilometers of the United States coastline’®* -- is questionable in light of our decision to consolidate the PLMR

156 See 47 C.F.R. § 80.5.

17 Becausethe United Stateswill not be using the Al S channelsdesignated by the I TU, the Coast Guard will need toinform
foreign ships of the applicable AlS channels in each region.

158 Second Report and Order, 12 FCC Rcd at 16986.
1% MariTEL Petition for Reconsideration at 5-6.

180 Second Report and Order, 12 FCC Rcd at 16986.
161 Notice of Inquiry, 7 FCC Rcd at 7868.
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sarvicesin an effort to introduce more flexibility.’®* Moreover, we bdieve that going forward with a sharing proposal
could impedethe orderly and effective resol ution of theissuesin our pending proceeding concerning the introduction
of market-basedincentivesfor PL MR spectrum.*®® Mari TEL hasnot convincedusthat thepublicinterestwouldbeserved
by our making a decision on sharing before reaching afinal decision in that proceeding; thus, we decline to do so.

8. Operational flexibility

51. Proposal. TheCommissionnotedintheSecond Further Notice itsconclusioninancther proceeding
that broadband and narrowband CM RSlicensees should have operationd flexibility to providefixed, mobile, or hybrid
services,'** and sought comment on whether to afford such flexibility to public coast stations.'®®

52. Decision. WeagreewithMari TEL that allowing VVHF public coast sationsto providefixed, mobile,
or hybrid CMRS services on aco-primary basiswith mobile services will be beneficid.** We believe that affording
public coast sation licensees operational flexibility will enhance their ability to meet customer requirements and
demand, andpromoteregul atory symmetry betweenmaritimeCM RSprovidersandother CMRSproviders Wefurther bdieve
that this approach, combined with our enforcement of the construction requirements adopted today, will address
Mari TEL's concern about preserving the distress and safety features of the Maritime Services, particularly along
waterways.'¢’

9. Regulatory status

53. Proposal. The Commission notedintheSecond Further Notice thet allowing geographic arealicensess,
partitionees, or disaggregatees to use their spectrum to provide a variety of commercial or private mobile
communi cationswoul dmakeit difficultto determinetheregul atory statusof each licensee.*® TheCommissionproposed
to establish a presumption that geographic area licensees are telecommunications carriers, or, in the alternative,
to rely on applicants to specify the type of service(s) they intend to provide in sufficient detail to enable the
Commissiontodeterminewhether theparti cular licenseewill beaCMRSoraPMRSprovider,'®i.e., whether thelicensee
offersamobile servicethat is provided for profit, interconnected with the public switched network, and is available
to the public or asubstantial portion of the public.*™ It also proposed to allow any interested party to challenge

162 Refarming Second Report and Order, 12 FCC Rcd at 14317-18.
163 See PLMR Report and Order, 10 FCC Red at 10138-41.

164 Inthiscontext, "broadband CMRSlicensees' induded PCS, odlular, and SMR, while "narrowband CMRS licensees' included
paging, narrowbandPCS, commercia 220MHzservice, andfor-profitinterconnected BusinessRadioService. See Amendmentof the
Commisson'sRulesto Permit Hexible Service Offeringsin the Commercid Mobile Radio Sarvice, First Report and Order and Further
Notice of Proposed Rule Making, WT Docket No. 96-6, 11 FCC Rcd 8965, 8976 (1996).

165 Second Further Notice, 12 FCC Red at 16999.

16 See MariTEL Comments at 13; see also Orion Comments at 2.
167 See MariTEL Comments at 13.

168 Second Further Notice, 12 FCC Red at 16999.

169 Id. at 16999-17000.

170 See 47 U.S.C. § 332(d)(1).
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the regulatory status originally granted to ageographic arealicensee.*™ The Commission sought comment on this
approach and on the most efficient manner in which to administer the requirements of the Communications Act with
respect to public coast station licensees.'

54, Decision. We conclude that, as agenera matter, geographic area licensees should be subject to a
presumptionthat they aretelecommunicationscarriersunder the CommunicationsAct, becausethisisthecurrent nature
of the public coast service. We note, however, that this presumption can be rebutted by specifically identifying the
type of service or sarvicesthe licensee intends to provide in sufficient detail to enable the Commission to determine
whether thenatureof theservicewill beCMRSor PM RS, commoncarrier or non-commoncarrier.™ Asinother licensing
contexts,*™ we intend to rely primarily upon applicants representations regarding their regulatory status while
affording interested partiesthe opportunity to demonstrate that alicensee has not rebutted our presumption, provided
these parties present specific allegations of fact supported by an affidavit of a person or persons with personal
knowledge." If apublic coast station licenseewhoisauthorized to provide only PMRS or non-common carrier service
actualy provides CMRS or common carrier service under that license, it will be subject to appropriate enforcement
action.r™® This approach will alow usto carry out our regulatory responsibilities without imposing a hardship upon
licensees.

55. Inaddition, wedisagreewith Mari TEL 's suggestion that we should forbear from imposing common
carrier requirements on public coast stations pursuant to Section 10 of the Communications Act,*”” which regul ation
MariTEL contendsis"unnecessary and not in the publicinterest."*”® Mari TEL's request cannot be granted because it
is too vague, both as to the specific provisions from which we should forbear from enforcing,* and as to why
forbearancewouldbeinthepublicinterest.®® Wenote, however, that weaready forbear from enforcing somecommon

1 Second Further Notice, 12 FCC Rcd at 16999-17000.

172 Id

173 See MariTEL Comments at 14.

14 See CMRS Second Report and Order, 9 FCC Rcd at 1461.

e See47U.S.C.§309(d)(1). Geographicarealicenseesauthorizedto providePMRSor non-commoncarrier serviceswil| be
subjecttoPart 80of our rules. Geographicarealicenseesauthorizedto provide CMRSor common carrier serviceswill alsobesubject
to our Title 1 rules applicable to other CMRS providers. See CMRS Second Report and Order, 9 FCC Red at 1475-85.

176 See, e.g., 47 U.S.C. 88 312(a), 503(b).

e 47 U.S.C. § 160.

178 MariTEL Comments at 14.

1o See CMRS Second Report and Order, 9 FCC Rcd at 1475.

180 See HyparionTdecommunications Inc., Memorandum Opinion and Order and Notice of Proposed Rulemaking, CCB/CPD No. 96-3,
12 FCC Rad 8596, 8607 (1997) ("Whilewearerequired under Section 10to grart petitionsfor forbearancewhenwearegbleto mekethe
requisite statutory findings, petitioners must support such requests with more than broad, unsupported alegationsin order for us
to exercise that statutory authority.").
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carrier requirements against CMRS operators,*® and that further forbearance is under consideration.*®

10. Safety watch

56. Proposal. Public coast stations serving rivers, bays, and inland lakes must maintain a continuous
safety watchonmarineVHF Channe 16 (156.800 M HZ). Presently, public coast licensees may request an exemption from
thisrequirement upon demonstrating that federal, state, or local governments maintain acontinuous watch over ninety-
five percent of the Station's service area™® The Commission proposed in the Second Further Notice to relieve public
coast stations of the Channd 16 watch requirement by rulein caseswherefederd, state, or loca governments aready
maintain the requisite coverage.'®

57. Decision. We adopt our safety watch proposa, with some modifications requested by the Coast
Guard.*®® Specifically, acoast station where federal, state, or local governments maintain a continuous watch over
ninety-five percent of the station's service area will not be required to maintain a safety watch, provided that the
licensee (1) determines that the "ninety-five percent" criteria is met, (2) is responsible for notifying the
appropriate Coast Guard district office thirty days prior to discontinuing the watch, and (3) is responsible for
resuming thewatch at the request of the Coast Guard or Commission. \We nonethe ess note that the Coast Guard may
require apublic coast licensee to continue or resume its safety watch temporarily during a system outage or until a
replacement Coast Guard systemisin place, or permanently. Notwithstanding our decision here, all coast stations
shall, if required by the Coast Guard, remain capable of either immediately resuming the watch, or of providing the
Coast Guard direct dial -up accesstothenecessary Channd 16transceiver at no charge, sothe Coast Guard canmaintain
thewatch. Inthisconnection, wenote'® the Coast Guard'sdescri ption of the shortcomingsof itsVHF National Distress
System, whichisagingandhasmany coveragegaps.*® Consequently, wereject MM R'ssuggestionthat thesafety watch
requirement be eliminated because we conclude that its continuation isin the public interest in that it promotes
safety at sea®° Inaddition, asMari TEL and Orionnote, MM Rincorrectly comparesother CMRSproviders, whohaveno
safety watch requirement, to the Maritime Services, failing to take into account that other services are intended to
be fully automated, and that they emerged in a different context from the Maritime Services, with their public safety

181 CMRS Second Report and Order, 9 FCC Red at 1475-85.

182 Personal Communications Industry Association's Broadband Personad Communications Services Alliance's Petition for
ForbearanceforBroadbandPersond CommunicationsServices MemorandumOpinionandOrderandNoticeof ProposedRulemaking, WT
Docket No. 98-100, FCC 98-134 (released July 2, 1998).

183 47 C.F.R. §80.303(a).

184 47 C.F.R. § 80.303(b).

185 Second Further Notice, 12 FCC Rcd at 17000-01.
186 See Coast Guard Comments &t 6.

187 Amendment of Pat 81 of the Commission's Rulesto Specify the Circumstances under which Class|11-B Public Coast Stions
May Be Exempted from the Watch Reguirement on 156.8 MHz, Report and Order, PR Docket No. 79-68, 81 FCC 2d 340, 343 (198(

188 See Coast Guard Comments at 6.
189 MMR Comments at 11.
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component.'*°

58. IntheSecond Report and Order, weauthorized automated i nterconnection and therefore dliminated
the requirement that each radiotelephone public coast station have alicensed radiotelephone operator at the station's
control point.** MariTEL arguesin its petition for reconsideration that we should have retained a requirement that
there alwaysbean operator on duty somewhereinthe system (though not necessarily at the nearest control point) with
whomavessd cancommunicateduringanemergency.*? Orion opposesany suchrequirement for AM T Sstations, onthe
grounds that such stations are intended to be fully automated.’®* We are not persuaded that the continued existence
of public coast sations being required to maintain a safety watch justifies the reinstatement and expansion of the
operator requirement for other sations. The Coast Guard did not contend that eliminating the operator requirement
wouldjeopardizesafety at sea,**thoughit notesthat theMari TEL proposal woul dbeonemeansof maintaininganexempt
Station's ability to resume asafety watch upon request.”® Amending the operator requirement in the manner proposed
by Mari TEL would amount to reinstating that requirement for individual, non-integrated stations, and to creating a
new requirement for AM T Sstati onsand automated multi-station systems, which al ready wereexempt fromtheoperator
requirement,andMari TEL hasnot shownthatit'sproposal would produceabenefit commensuratewithsuch aburden.**
Thus, we decline to adopt MariTEL's proposal.

B. Competitive Bidding Procedures

1. Use of Competitive Bidding

50. Proposal. TheCommission, inthe CMRS Second Report and Order, classified the public coast service,
indudingVHF, high seas, and AM TS public coast stations, asaCMRS.™” Subsequently, inthe Competitive Bidding Second
Report and Order, the Commission determined that mutualy exclusive applicationsfor public coast stetion licenses
would be resolved through competitive bidding.™® 1t therefore proposed in the Second Further Notice to prescribe
competitive bidding rules and designated entity provisions for auctioning public coast spectrum.'*

60. Following releaseof the Second Further Notice, Congresspassed the Balanced Budget Act of 1997,

150 See MariTEL Comments at 3-7; Orion Petition to Deny at 3.

1ot Second Report and Order, 12 FCC Rcd at 16959.

192 MariTEL Petition at 3-4.

193 Orion Petition to Deny at 3.

104 Second Further Notice, 12 FCC Rcd at 16976-77.
195 Coast Guard Reply Comments at 1.

196 See 47 C.F.R. § 80.179(d) (1996).
1o7 Second Further Notice, 12 FCC Red at 17011 (citing CMRS Second Report and Order, 9 FCC Rcd at 1448).

108 Second Further Notice, 122FCCRcdat 17011 (citingCompetitive Bidding Second Reportand Order, 9FCC Rod 2348); 47C.F.R.
§1.2102(a)(2) (citing 47 C.F.R. Part 80, Subpart J)).

109 Second Further Notice, 12 FCC Rcd at 17011-12.
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which expanded and extended the Commission's auction authority.® Section 309(j)(2) of the Communications Act
formerly stated that mutually exclusive applications for initial licenses or construction permits were auctionable
if the principa use of the spectrum was for subscription-based services and competitive bidding would promote the
expressed objectivesof theAct.** Asamended by theBalanced Budget Act, Section 309(j) of the CommunicationsAct
providesthat, "If . . . mutudly exclusive applications are accepted for any initial license or construction permit,
then, except as provided in paragraph (2) the Commission shall grant thelicense or permit to a qualified applicant
through a system of competitive bidding that meets the requirements of this subsection."?*

61. Decision. Several commenterssupport theuseof competitivebidding.?® Whilesome parties oppose
the use of comptitive bidding to grant licenses for the public coast spectrum, their contentions are inconsistent
with our earlier conclusion that the public coast service is subject to competitive bidding, which conclusionis
unchanged by theBalanced Budget Act.* Asnoted, theBalanced Budget Act providesthat dll licensesand construction
permits for which mutualy exclusive applications are accepted, with certain exceptions not relevant here, shall be
granted by means of competitive bidding.?® Wetherefore believethat welack discretion to resolve mutualy exclusive
public coast license applications by any means other than competitive bidding. Similarly, the Balanced Budget Act
expressy providesthat competitive bidding shall not be used for public safety radio services, so theinland VPC
channd pairs set aside for public safety use shdl be distributed by other means, to be decided as part of our pending
public safety proceeding® Therefore, we reiterate that we shall employ competitive bidding procedures to resolve
mutually exclusive public coast station applications.

2. Competitive Bidding Issues

62. Proposal. TheSecond Further Notice was released shortly after the Part 1 Order and Notice of
Proposed Rulemaking that adopted certain rulesto streamline auction procedures and proposed uniform competitive
bidding rules that would apply generally to all auctionable services.®” Pending the adoption of final uniform
competitive bidding rules, however, the Commission proposed to adopt service-specific rulesto govern public coast
auctions?® In addition, it sought comment in the Second Further Notice on the establishment of a"small business'
definition for public coast spectrum, noting our intention, asiterated inthe Second Memorandum Opinion and Order

20 See 47 U.S.C. § 309(j) (as amended by Balanced Budget Act, § 3002).
201 47 U.S.C. § 309(j)(2) (1996).
202 47 U.S.C. 8 309(j)(1) (as amended by Balanced Budget Act, § 3002) (emphasis added).

208 Mari TEL Commentsat 7 (urging the Commission to act asexpediitioudy as possibleto license this spectrum using comptitive
bidding becauseit isthe most efficient and speedy means of licensing multiple channels on ageographic basis); Mari TEL Reply
Commentsat 3; OrionCommentsat 10; BRC Reply Commentsat n. 2 (noting that under theBad anced B Ad,"theFCCmugt useauctions
to award initial licenses and construction permitsin virtually all cases where mutual exclusivity exists').

204 Globe Wireless Comments at 3-4; Robert Sassaman Comments at 1.
25 See 47 U.S.C. §8 309(j)(1), 309(j)(2) (as amended by Balanced Budget Act, § 3002).
206 See supra note 100.

207 Second Further Notice, 12 FCC Rod a 17011 (iting Amendment of the Commission's Comptitive Bidding Rules Order and Notice
of Proposed Rulemaking, WT Docket No. 97-82, 12 FCC Rcd 5686 (1997)).

208 | d
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in the competitive bidding docket, of establishing definitionsfor "small business' on a service-by-service basis.?®

Specificaly, the Commission sought comment on whether we should apply one of the existing "small business'
definitionsto public coast stationsor adopt anew definition, and comment onwhat small businessprovisonsandterms
should beoffered to public coast small businesslicensees.?® The Commission tentatively concluded that, for purposes
of determining small business status of public coast applicants, it would attribute the gross revenues of al the
applicants' affiliates, its controlling principals, and their affiliates, and that the definition of affiliate in the
public coast context should include an exception for Indian tribes, Alaska Region, and Village Corporations.?* The
Commission also tentetively decided against providing specia consideration in the competitive bidding procedures
for incumbent licensees.?*?

63. I nauthorizing the Commission to use competitive bidding, Congress mandated that we "ensure that
small businesses, rurd te ephonecompani es, and busi nessesowned by membersof minority groupsandwomenaregiven
the opportunity to participate in the provision of spectrum-based services."*** Congress further provided that, in
establishing digihility criteriaand bidding methodol ogies, the Commission shall promote " economic opportunity and
competition . . . by avoiding excessive concentration of licenses and by disseminating licenses among awide variety
of applicants, including smdl businesses, rura telephone companies, and businesses owned by members of minority
groupsandwomen."* TheCommissonthereforesought comment intheSecond Further Notice onwhether smal business
provisions are sufficient to promote participation by businesses owned by minorities and women and rural telephone
companies?® To the extent that commenters proposed additional provisionsto ensure participation by minority- and
women-owned businesses, they wereinvited al soto addresshow such provisions should be crafted to meet therd evant
standards of judicial review.*'

64. Decision. Recently, weadoptedthePart 1 Third Report and Order, which establishesauniform set
of provisions, based on our experience with auctions to date, and allows us to conduct future auctionsin a more
consistent, efficient, and effective manner.” Therefore, wewill follow the uniform provisions adopted in the Part
1ThirdReportand Order for most of thecompetitivebiddingissuesraisedintheSecond Further Notice, andtheuniform
competitive bidding rulesfound in Subpart Q of Part 1 of the Commission'sruleswill apply to the auction of public
coast spectrum. Consistent with this approach, matters such as the appropriate competitive bidding design for the
auctionof public coast spectrum, aswell asminimum opening bidsor reserve pricesand maximum bid increments, will

209 Second Further Notice, 12 FCC Rodat 17012 (citing | mplementationof Section309(j) of theCommunications A ct -- Comptitive
gidéing, S%corg(léﬂem%ran%gré Opinionand Order, PPDodket No. 93-253, 9FCC Red 7245, 7268-69 (1994)); see also Part 1 Third Report and
rder, 13 F Rcd at .

210 Second Further Notice, 12 FCC Rcd at 17012.
211 Id
2 Id. at 16898-90.

213 47 U.S.C. § 309(j)(4)(D).

214 47 U.S.C. § 309(j)(3)(B).

25 Second Further Notice, 12 FCC Rcd at 17012.
21699 ) Id. at 17012-13 (citing United States v. Virginia, 116 S.Ct. 2264 (1996); Adarand Constructorsv. Pefia, 115 S.Ct. 2097
1995)).

2 See Part 1 Third Report and Order, 13 FCC Rcd at 377-81.

27



Federal Communications Commission FCC 98-151

be determined by the Wirel ess Tl ecommuni cati ons Bureau pursuant to its del egated authority.*® Inthis Third Report
and Order and Memorandum Opinion and Order, however, we adopt service-goedific provisons goplicableto desgnated
entities bidding in the public coast spectrum auctions. We note, however, that we may seek comment in afuture
proceeding regarding whether these provisions should be modified for auctions of spectrum allocated to the high seas
and AMTS services.

65. Aswenated intheSecond Further Notice, our goa inadopting specid small business provisionsis
to promote and facilitate the participation of small businessesin the public coast auctions and in the provision of
savice™ For purposes of public coast auctions, we will define "small” businesses as entities that, together with
controlling interests and effiliates, have average gross revenues for the preceding three years not to exceed fifteen
million dollars®* Wewill define "very small" businesses as entities that, together with controlling interests and
affiliates, have average gross revenues for the preceding three years not to exceed three million dollars. MariTEL
proposesthat small businesses be defined as those with gross revenues not exceeding three million dollars (averaged
over the past three years), because the Commission has employed this standard e sewhere and it represents the level
of incomeasmall businessinthe Maritime Servicestoday can expect to produce, whileahigher level would allow larger
companiesto competewiththesamebidding creditsascurrent public coast licensees. > However, wesharetheconcern
of Orion and Murray Cohen that asingle definition of small business could effectively exclude from participation a
number of current licenseesthat are too smal to compete with large well-capitalized entities unless they are made
digiblefor additiond bidding credits®? Also, we notethat dl of the services Mari TEL cited as precedent for using
athree million dollar standard also featured a second tier with a threshold of not more than fifteen million dollars
ingrossrevenues. Thus, we believe that two tiers of bidding credits will allow current public coast licenseesto
compete favorably with larger entities, without denying entitieswith rlatively small gross revenues the opportunity
to participate meaningfully in the auctions.

66. WedecidedinthePart 1 Third Report and Order to continueto definesmall businessesaswehavein
the past, based on the characteristics and capital requirements of the specific service,?* rather than, as suggested
by Mai TEL, on the prospective and likely gpplicants assets®® This approach has afforded us desirable flexibility
to benefit small businesses, and is congstent with the Small Business Administration's practice of approving small
businesssizestandardson aservice-by-servicebasis?® Wedetermined inthePart 1 Third Report and Order that our

218 See, e.g., id. at 448-49, 454-55; see also 47 C.F.R. §8 0.131(c), 0.331, 0.332.

219 See supra note 3.
=0 Second Further Notice, 12 FCC Red at 17012.
21 Thisformulaionisconsistent with our determinationinthePart 1 Third Report and Order that our service-gpecific small

business definitions will be expressed in terms of average gross revenues for the preceding three years "'not to exceed" particular
amounts. See Part 1 Third Report and Order, 13 FCC Rcd at 388-89.

22 Mai TEL Commentsat 15-16(notingthesizesandardsempl oyedinpeging, theupper 10MHz of 800MHz SVIR,and900MHz SVIR).
23 Orion Comments at 10; Murray Cohen Comments at 1.
24 See Part 1 Third Report and Order, 13 FCC Rcd at 388.

25 Mari TEL Commentsat15(citingl mplementati onof Section309(j ) of theCommuni cationsA ct-- CompetitiveBidding, Fifth
Memorandum Opinion and Order, PP Docket No. 93-253, 10 FCC Rcd 403 (1994)).

26 See Part 1 Third Report and Order, 13 FCC Rcd at 388.
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service-gpecific small business definitions thenceforth would be expressed in terms of average gross revenues, which
we believe provides an accurate, equitable, and easily ascertainable measure of business size.??” Assets, being
potentialy fluid and subject to inconsistent valuation (e.g., intangibles), are generally much less ascertainable
than gross revenues or numbers of employees. Although we have adopted an asset test for dligibility for particular
blocks of licensesin broadband PCS auctions, we have never before employed an asset test for digibility for small
businessszestandards. Wea so notethat the Small Busi ness Administration, therulesof which haveformed thebasis
for much of our own consideration of small business provisions, presently does not employ asset testsin its business
size standards except in the context of national and commercial banks, savingsingtitutions, and credit unions.?® Nor
doesthe Small Business Act's satutory definition of small business size use atotal assetstest.?® Consistent with
thePart 1 Third Report and Order, wetherefore rgect Mari TEL 's suggestion and will not adopt an asset test for the
auction of public coast licenses.

67. Sincewe received no comments to the contrary, we also adopt, with a dight modification, our
tentative conclusion to attribute the gross revenues of the applicant, its controlling principals and their
affiliates. Specificaly, we refer to "controlling interests' rather than "controlling principals.” In addition,
we provide a definition of "controlling interest” to clarify the application of the attribution rule in determining
whether an entity qualifiesto bid asasmall business. In calculating gross revenues for purposes of small business
eligibility, applicants will be required to count the gross revenues of the controlling interests of the applicant
and their affiliates®® This approach is consistent with our proposal inthe Part 1 Second Further Notice,?! and is
similar to the attribution rules we have employed for the recent LMDS and 800 MHz SMR auction proceedings.*?

68. A "controlling interest" includes individuals or entities with de jure and de facto control of the
applicant. De jure control is50.1% of the voting stock of a corporation or, in the case of a partnership, the general
partners. De facto control is determined on a case-by-case basis, and includes the criteria set forth in Ellis
Thompson.Z*Werecantly soughtcommentinthePart 1 Second Further Notice onwhetherweshoul dimposeaminimumecpity
requirement (e.g., fifteen percent) on any person or entity identified as a controlling interest.?** The "controlling

21 See id. at 388-89.
28 See 13 C.F.R. § 121.201, Standard Industrial Classifications 6021-6082 & n. 7.
29 See 15 U.S.C. § 632(c).

20 WenoatethatinthePart 1 Third Reportand Order, weexempted IndianTri baaﬂAlﬂaR%c;iona\dVillageOorporai onsfrom
the definition of affiliatefoundin Part 1, Subpart Q of our rules. See Part 1 Third Report and Order, 13 FCC Red at 392-93. This
definition will apply in the public coast auction. See 47 C.F.R. § 1.2111(b)(4)(xi).

=1 See Part 1 Third Report and Order, 13 FCC Rcd at 477-78.

22 See Amendment of Parts1, 2, 21, and 25 of the Commission'sRul esto Redesignatethe 27.5-29.5 GHz Frequency Band, to
Redllocatethe29.5-30.0GHz Frequency Band, toEstablish Rulesand Policiesfor L ocal M ultipoint Distribution Serviceandfor Fixed
SadliteServices SecondReportand Order, Order onReconsideration,and Fifth Notice of Proposed Rulemakirg, CCDocketNo.92-297,
12FCCRed 12545, 12692-93(1997); Amendment of Part 90 of theCommiss on'sRulesto Fedllitate Future Devel opment of SMR Systems
in the 800 MHz Frequency Band, FCC 97-223, Second Report and Order, PR Docket No. 93-144, 12 FCC Rcd 19079, 19169 (1997,

233 SeeEllis Thompson Corp., 76 Rad. Reg. 2d (P& F) 1125, 1127-28(1994) (“Ellis Thompson"), inwhichthe Commission
identified the following factors used to determine control of abusiness:(1) use of facilitiesand equi#)ment; a?2) control of day-to-
day operations; (3) control of policy decisions; (4) personnel responsibilities; (5) control of financia obligations; and (6)
receipt of moniesand profits. See also Intermountain Microwave, 24 Rad. Reg. (P& F) 983 (1963); Stephen F. Sewel, Assignments and
Transfers of Control of FCC Authorizations Under Section 309(d) of the Communications Act of 1934, 43 Fep. ComM. L.J. 277 (199

23 See Part 1 Third Report and Order, 13 FCC Rcd at 478.
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interest” definition also provides specific guidance on calculation of various types of ownership interests. For
purposes of calculating equity held in an applicant, the definition provides for full dilution of certain stock
interests, warrants, and convertible debentures®® In addition, the definition provides for attribution of
partnership and other ownership interests including stock interests held in trust, non-voting stock, and indirect
ownership through intervening corporations.  Once principals or entitieswith a controlling interest are determined
under the definition, only the revenues of those principals or entities and their affiliates will be counted for small
business digibility.

69. When an gpplicant cannot identify controlling interests under the definition, the revenues of all
interest holdersin the applicant and their affiliates will be counted. For example, if acompany is owned by four
entities, each of which has twenty-five percent voting equity and no shareholders' agreement or voting trust gives
any oneof them control of thecompany, the revenuesof all four entities must be counted. Treating such acorporation
in this way is similar to our treatment of a general partnership—all general partners are considered to have a
controlling interest. Thisrule, we believe, looksto substance over formin ng digihility for small business
status.

70. We notethat our intent hereisto provide flexibility that will enable legitimate small businesses
to atract passive financing in ahighly competitive and evolving telecommunications marketplace > We bdieve that
this controlling interest threshold will function effectively to ensure that only those entities truly meriting small
business status are digible for smal business provisions. In particular, we believe that the de jure and de facto
concepts of control used to determine controlling interest in an applicant and the application of our affiliation rules
will effectively prevent larger firms from illegitimately seeking status as a small business. Moreover, as we
discussedinthePart 1 Third Report and Order, we believethat requiring detailed ownership information will ensure
that applicants claiming small business status qualify for such status, and ensure compliance by al applicants with
spectrum caps and other ownership limits®” Therefore, we emphasize that bidderswill be subject to the ownership
disclosure requirements set forth in Section 1.2112 of our rules.>®

71. Mari TEL and Ross contend that incumbent public coast service licensees should be given special
consideration in our competitive bidding procedures, because incumbent licensees merely extending their coverage
would provide service sooner than new geographic area licensees, and the public safety nature of the public coast
servicemandatesproceduresthat will leadto prompter service > WeagreewithBRC, Powever, that new entrantsand

s See 47 C.F.R. § 1.2110(b)(4)(v); cf. 47 C.F.R. § 24.709(b)(7).

26 We note, however, that in seeking comment regarding the auiction of initial licensesfor certain broadcast stations, the

Commission has proposed gtricter attribution standards and digihbility requirements for applicants seeking to quaify for minority-

basedprovisions. Seelmplementationof Section309(j) of theCommuni cationsAct-- CompetitiveBiddingfor Commercia Broadcast

E;rglgns)rudiondTele/isimeedSe\/iwLioensmNoticeofProposedRuIemaking,M M DocketN0.97-234,12FCCRcd22363,22399-401
1997).

=1 Part 1 Third Report and Order, 13 FCC Red at 419.
28 See 47 CF.R. §1.2112.

= MariTEL Comments at 3-4; Ross Comments at 3.

240 BRC Reply Comments at 2.
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incumbentsshoul d havean equal opportunity to obtain spectrum.”* Moreover, wehavenever givenincumbentssucha
benefit (which appearsto beprohibited by Section 309(j)(4)(D) of the Communications Act), and any incumbentsthat
qualify can avail themselves of the specia consideration available to small businesses.?*?

72. Inaddition, we notethat we received no comments suggesting any particular level of bidding credits.
Thus, we will conform our bidding credit levelsfor the public coast auctions to the schedule adopted in the Part 1
Third Report and Order.?*® Specificdly, the Part 1 Third Report and Order adopted bidding credits of thirty-five
percent for entities with annual gross revenues not to exceed three million dollars, and twenty-five percent for
entities with annua gross revenues not to exceed fifteen million dollars.®** In conformity with the small business
size definitions that we adopt herein, we thus determine that entities that, together with controlling interests and
affiliates, have average gross revenues for the preceding three years not to exceed three million dollars will receive
a thirty-five percent bidding credit, and entities that, together with controlling interests and affiliates, have
average gross revenues for the preceding three years not to exceed fifteen million dollars will receive a twenty-five
percent bidding credit. Inaddition, inthePart 1 Third Report and Order, we held that ingtallment payments will not
be used in theimmediate future as ameans of financing small business participation in Commission auctions, and we
received no comment in this proceeding on the use of installment payments® Thus, installment paymentswill not be
available to public coast auction participants for the reasons discussed in the Part 1 Third Report and Order.

73. We aso received no comments on whether small business provisions are sufficient to promote
parti cipation by busi nesses owned by minoritiesand women and rural telephone companies. No commenter proposed
additional provisionsto ensure participation by minority- and women-owned businesses, or suggested how such
provisions should be crafted to meet the rlevant standards of judicid review. We remain committed to meeting the
statutory objectives of promoting economic opportunity and competition, of avoiding excessive concentration of
licenses, and of ensuring access to new and innovative technologies by disseminating licenses among awide variety
of applicants, including smdl businesses, rura telephone companies, and businesses owned by members of minority
groupsandwomen. However, commentersinthisproceedinghavesubmittedno suggestions, evidence, or datato support
race- or gender-based auction provisions. Therefore, we conclude that we do not have a sufficient record to support
suchspecid provisonsat thistime. AswenotedinthePart 1 Third Report and Order, wehave commenced aseriesof
studies, and have other studiesin the planning process, to examine barriers encountered by minoritiesand women in
the auctions process and the secondary market for licenses.2® Once those studies are complete, we will have a more
extensiverecordtojudgeour ability to providethrough our auictions program economic opportunity among businesses
owned by members of minority groups and women, as required in Section 309(j).2*” We also believe that our

21 See, e.g., Amendment of Parts 21 and 74 of the Commission's Ruleswith Regard to Filing Proceduresin the Multipoint

Digtribution Serviceand inthelngructiond Television Fixed Service, Report and Order, PR Docket No. 94-131, 10 FCC Red 9589, 9607

$1995) (itisinthe public interest to encourage the widest possible variety of gpplicants by not giving a preference to incumbents,
or new entrant may value the spectrum more highly than existing Iicenseeg).

22 47 U.S.C. § 309(j)(4)(D).

23 Part 1 Third Report and Order, 13 FCC Rcd at 402-03.

24 Id. at 404.

25 Id. at 397-98.

246 Idat 386-87 & n. 36 (citing, e.g., Section 257 Proceeding to I dentify and Eliminate Market Entry Barriers for Small

Business, Report, GN Docket No. 96-113, 12 FCC Rcd 16802 (1997)).
il See 47 U.S.C. § 309(j)(4)(C).(D).
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standardization, through the Part 1 Third Report and Order, of the rules regarding definitions of eligible entities,
unjust enrichment, and bidding creditswill assist small, minority- and women-owned busi nesses because theresulting
predictability will facilitate effective business planning and capital accumulation.*

IV. PROCEDURAL MATTERS
A. Suspension of Acceptance and Processing of Applications

74. IntheSecond Further Notice, the Commission temporarily suspended, until March 17, 1998, acceptance
of public coast station and PLMR applicationsfor new licensesto use VHF spectrum (156-162 MHZz), amendmentsto such
applications, applicationsto modify existing licenses, and amendments to such modifications, except applications
involving renewadls, transfers, assignments, and modificationsthat proposed neither to (1) expand astation's service
areanor (2) obtain additional public coast VHF spectrum.?® It also suspended the processing of public coast tation
applicationstouseV HF spectrumthat werependingwhentheSecond Further Notice wasadopted, except those (1) that
werenot mutually exclusive with other gpplications as of the date the Second Further Notice was adopted, and (2) as
to which the relevant period for filing competing applications had expired as of that date.>* On March 17, 1998, the
Wird ess Tdecommunications Bureau extended the suspension until the effective date of thefinal rulesadopted inthis
Third Report and Order and Memorandum Opinion and Order.%!

75. Duetothetransitionto geographic arealicensinginthisThird Report and Order and Memorandum
Opinionand Order, all applicationsto useVVHF public coast spectrum the processing of whichwas suspended shdl be
dismissed. This action is consistent with the general approach we have taken in other services where we have
trangitioned to geographic arealicensing and auction rules.?®? In addition, the freeze on filing new applications to
use this spectrum shall remain in effect beyond the date that the final rules adopted herein become effective, and
until such time as the Wird ess Telecommunications Bureau begins to accept applications for the VHF public coast
auction. Wedeclinethe suggestion of UTC and ITA/CICStolift thefreeze on PLMR agpplications proposing to share
public coast VHF spectrum.? They contend that such licenses present no barrier to the proposed geographic licensing
process or to existing or future maritime services, but we conclude that maintaining the freeze in al areasfor all
applicantsis necessary for the orderly and effective implementation of the decisions made in this proceeding.

76. InthePart 1 Third Report and Order, the Commission delegated to the Chief of the Wirdless
Telecommunications Bureau authority to prescribe and set forth procedures for individual auctions®* The Wireless
TelecommunicationsBureaushallimplementauctionproceduresforV HF(156-162MHz) publiccoaststations,including
the general design and timing of the auctions; the number and grouping of authorizationsto be offered in aparticular
auction; the manner of submitting bids; the amount of bid increments; activity and stopping rules; and application

28 See Part 1 Third Report and Order, 13 FCC Rcd at 386.
249 Second Further Notice, 12 FCC Rcd at 17015.
250 Id

25;98) ApplicationsforVeyHighFrequency (VHPF) PubdlicCoagt Spedtruminthe156-162MHzBands Order, 13FCCRaod5240,5241(\WTB
1 .

%2 See, e.g., Paging Second Report and Order, 12 FCC Rcd at 2739.
%3 UTC Comments at 4; ITA/CICS Comments at 5-6.
24 Part 1 Third Report and Order, 13 FCC Rcd at 484.
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and payment requirements, including the amount of upfront payments; and shall announce such procedures by Public
Notice.

B. Additional Matters

77. IntheSecond Reportand Order, theCommissionde eted theoperator requirement for radiotel ephone
coast stations, but declined to address MMR's suggestion to delete the radiotelegraph coast station operator
requirement.> The Commission stated that it would request comments on theissuein the Second Further Notice, but
it inadvertently failed to do s0.* MMR again has suggested diminating the operator requirement for radiotelegraph
coast stations,®” but we cannot act on the proposal because potentially affected parties have not received adequate
notice.>® We conclude that thisissue presently is not ripe for decision, but we may revisit it at alater time.

C. Regulatory Flexibility Act

78. Appendix B containsaFinal Regulatory Flexibility Anaysiswith respect to this Third Report and
Order and Memorandum Opinion and Order.

D. Paperwork Reduction Act of 1995 Analysis

79. ThisThirdReportand Orderand Memorandum Opinion and Order containsneither anew nor amodified
information collection.

E. Ordering Clauses

80. Authority forissuanceof thisThird Reportand Order and Memorandum Opinion and Order iscontained
in Sections 4(i), 4(j), 7(a), 303(b), 303(f), 303(g), 303(r), 307(e), 332(a), and 332(c) of the Communications Act
of 1934, asamended, 47 U.S.C. 88 154(i), 154()), 157(a), 303(b), 303(f), 303(g), 303(r), 307(e), 332(a), and 332(c).

81. Accordingly, IT ISORDERED that Parts 20, 80, and 90 of the Commission's Rules, 47 CF.R. Parts 20,
80, 90, and 95, ARE AMENDED as specified in Appendix F.

82. ITISFURTHERORDERED that, except for thedi smissal setforthinparagraph 83 andthetemporary
supension &t forth in paragraph 84, this Third Report and Order and Memorandum Opinion and Order will be effective
60 days after publication in the Federal Register.

83. IT ISFURTHER ORDERED that, effective July 6, 1998, pending gpplicationsto use public coast sation
spectrumunder Parts80 or 90 of theCommission'sRules, 47 C.F.R. Parts80 and 90that wereheldin abeyancepursuant
totheSecond Reportand Order and Second Further Notice of Proposed Rulemaking and Applicationsfor Very High
Frequency (VHF) PublicCoast Spectruminthe156-162MHzBands, Order, DA 98-522(WTB rd eesedMar. 17,1998), ARE
DISMISSED.

x5 Second Report and Order, 12 FCC Rcd at 16976-77.

256 | d

=7 MMR Comments at 8.
2(;8 o8 I;/ICITelecommunicationsCorp.v. FCC,57F.3d1136,1142(D.C.Cir.1995); AFL-CIOv.Donovan, 757F.2d330,339-40(D.C.
ir. 1985).
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84. ITISFURTHERORDERED that, effectiveuly 6, 1998, nonew gpplicationstouseVHF public coast
station spectrum under Parts 80 or 90 will be accepted for filing, except applicationsthat do not proposeto (1) expand
a station's service area, or (2) obtain additional public coast spectrum frequencies, until the Wireless

Telecommunications Bureau beginsto accept applicationsto participatein the VHF public coast auction, which shall
be announced by Public Notice.

85. IT ISFURTHER ORDERED that the Commisson's Officeof Publlic Affars, Reference Operations Division,
SHALL SEND acopy of thisThird Reportand Order and Memorandum Opinion and Order, indudingtheFind Regulaory
Flexibility Analysis, to the Chief Counsdl for Advocacy of the Small Business Administration.

86. ITISFURTHERORDERED, pursuanttoSection 1.46(b) of theCommisson'sRules, 47 C.F.R. 8§ 1.46(b),
that the Motion to Accept Late-Filed Comments filed by MariTEL Corporation IS GRANTED.

87. ITISFURTHERORDERED that Orion Tdecom'sPdtitionto Set Asdethe Coast Guard Petitionfor Rule
Making IS DENIED.

88. IT ISFURTHER ORDERED thet thePeitionfor Reconaderationfiled by Mai TEL Corporation SDENIED.

F. Contact for Information

89. Forfurtherinformation, contact Scot Stoneof theWirel ess T ecommunicationsBureau, Public Safety
andPrivateWirelessDivision, Policy and RulesBranch, at (202) 418-0680 or viaE-Mail to " sstone@fcc.gov"; or Anne

Napoli of the Wird ess Tdecommunications Bureau, Auctionsand Industry Andysis Division, Legd Branch, a (202) 418-
0660 or via E-mail to "anapoli @fcc.gov".

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas
Secretary
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APPENDICES
APPENDIX A - LIST OF COMMENTERS

Comments

American Waterways Operators

Association of Public-Safety Communications Officials-International, Inc. (APCO)

Murray Cohen

Forestry-Conservation Communications Association (FCCA)

Globe Wireless

Industrial Telecommunications Association and Council of Independent Communications Suppliers (ITA/CICS)
WJG MariTEL Corporation (MariTEL)

Mobile Marine Radio, Inc. (MMR)

State of Montana

National Association of Broadcasters and Association for Maximum Service Television (NAB/MSTV)
National Marine Electronics Association (NMEA)

Fred Daniel d/b/a Orion Telecom (Orion)

Paging Systems, Inc. (PSI)

Ross Engineering Company (R0ss)

Robert H. Sassaman

United States Coast Guard (Coast Guard)

uTC

Reply Comments

BR Communications (BRC)
Globe Wireless

ITA/CICS

MariTEL

NAB/MSTV

Orion

Ross

Coast Guard
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APPENDIX B - FINAL REGULATORY FLEXIBILITY ANALYSIS

Asrequired by the Regulatory Flexibility Act (RFA), an Initid Regulatory Flexibility Analysis (IRFA) was
incorporatedintotheSecond Further Notice of Proposed Rule Making inthisproceeding (Second Further Notice). The
Commissionsought written public comment ontheproposa sintheSecond Further Notice, induding comment onthel RFA.
This present Final Regulatory Flexibility Analysis (FRFA) conforms to the RFA.

A. Need for, and Objectives of, the Third Report and Order

Our objectiveisto smplify our licensing process for VHF public coast stations. Specificaly, thisaction
will: (1) convert licensing of VHF public coast station spectrum from site-by-site licensing to geographic area
licensing, (2) smplify and streamline the VHF public coast spectrum licensing procedures and rules, (3) increase
licensee flexibility to provide communication services that are responsive to dynamic market demands, and (4)
introducemarket-based forcesinto theMaritime Servicesby using competitive bidding procedures (auctions) toresolve
mutually exclusive applications for public coast spectrum. Wefind that these actions will increase the number and
types of communiceations services availableto the maritime community and improve the safety of life and property at
seq, and that the potentia benefits to the maritime community exceed any negetive effects that may result from the
promulgetion of rulesfor this purpose. Thus, we conclude that the public interest is served by amending our rules as
described above.

B. Summary of Significant Issues Raised by Public Comments in Response to the IRFA

Nocommentsweresubmittedinresponsetothel RFA. Ingenerd commentsontheSecond Further Notice, however,
some small business commenters raised issuesthat might affect small business entities. In particular, some small
busi nesscommentersargued that geographic licensing should beused only in certain areas; or that incumbent licensees
be permitted to expand their systems before any auctions are held; or that license areas should be small enough to
permit smaller licensees to participate in auctions, so that small business do not have to bid for territory far
exceedingtheir operating needs. The Commission carefully cons dered each of these commentsinreaching thedecision
set forth herein.

C. Description and Estimate of the Number of Small Entities to Which Rules Will Apply

Therules adopted herein will apply to licensees using public coast spectrum. The Commission has not
developed a definition of the term "small entity" specifically applicable to public coast station licensees.
Therefore, the gpplicable definition of small entity isthe definition under the Small Business Administration rules
applicable to radiotelgphone service providers. This definition providesthat a small entity is any entity employing
lessthan 1,500 persons. See 13 C.F.R. §121.201, Standard Industrial Classification (SIC) Code4812. Sincethesize
dataprovided by the Small Business Administration doesnot enable usto makeameaningful estimate of the number of
current or prospective public coast sation licenseeswhich are small businesses, and no commenters responded to our
request for information regarding the number of small entities that use or are likely to use public coast spectrum,
weusedthe 1992 Censusof Transportation, Communications, and Utilities, conducted by the Bureau of Census, which
isthemost recent information available. Thisdocument showsthat only 12 radiotel ephonefirmsout of atotal of 1,178
suchfirmswhichoperated during 1992 had 1,000 or moreemployees. Thereareover 100 public coast Sation licensees.
Based on the proposas contained herein, it is unlikely that more than 50 licensees will be authorized in the future.
Therefore, for purposesof our eval uationsand conclusionsinthisFRFA, we estimate that there are approximately 150
public coast station licensees which are small businesses, as that term is defined by the Small Business
Administration.

D. Description of Projected Reporting, Recordkeeping, and Other Compliance Requirements
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All small businesses that choose to participate in the competitive bidding for these services will be required
to demongtrate that they meet the criteria set forth to qualify as small businesses, as required under Part 1, Subpart
QoftheCommission'sRules, 47 C.F.R. Part 1, Subpart Q. Any small businessapplicant wishingtoavail itself of small
business provisonswill need to make the general financial disclosures necessary to establish that the businessis
infactsmall. Priortoauctioneach small businessapplicant will berequiredtosubmitan FCCForm 175, OMB Clearance
Number 3060-0600. Theestimated timefor filling out an FCC Form 175is45 minutes. Inadditiontofiling an FCC Form
175, each gpplicant will have to submit information regarding the ownership of the applicant, any joint venture
arrangements or bidding consortiathat the gpplicant has entered into, and financial information demonstrating that
abusnesswishing to quaify for installment payments and bidding creditsis asmall business. Applicants that do
not have audited financial statements available will be permitted to certify to the validity of their financia
showings. Whilemany small businesses have chosen to employ attorneys prior to filing an application to participate
in an auction, the rules are intended to enable asmall business working with the information in abidder information
packageto filean application onitsown. When an gpplicant winsalicense, it will berequired to submit an FCC Form
494 (common carrier), which will require technical information regarding the applicant's proposals for providing
sarvice. Thisapplication will require information provided by an engineer who will have knowledge of the system's
design.

E. Steps Taken to Minimize Significant Economic Impact on Small Entities, and Significant Alternatives
Considered

TheCommissioninthisprooeeding has consi dered commentson waystoimplement broad changesto the Maritime
Sarvicesrules. Indoing so, the Commission hasadopted dternatives which minimize burdensplaced on small entities.
Firdt, it has decided to establish a presumption that regional licensees are telecommunications carriers, avoiding
the need for small tdlecommunications to provide detailed information about their operations. Also, it has exempted
by rule from the Channel 16 safety watch requirement public coast stations whose areas are served by government
stations, replacing the prior requirement that such coast stations individually request an exemption. In addition,
the Commission has eased the construction requirements for VHF public coast stations.

The Commission considered and rejected severa significant alternatives. It rejected the alternative of
licensing dl VHF public coast spectrum by Coast Guard District. Instead, it will license such spectrum in areas
removed from major waterwaysby inland VHF Public Coast Station Area(VPCs), identica to Economic Areas(EAS),
allowing small entities there to participate in the auction without bidding for territory far exceeding their
operating needs. The Commission regjected the aternative of delaying the auctions for the inland VPCs by holding
frequencies open for public safety applications. Instead, the Commission designated public safety channelsin
advance. The Commission rejected the dternative of requiring each geographic arealicensee to provide detailed
information about the services it will offer, so the Commission could determine whether the licensee is a
telecommunications carrier. Instead, the Commission established a rebuttable presumption that geographic area
licensees are telecommunications carriers, so only those seeking to avoid that classification need submit such
information.

TheCommissionwill sendacopy of theThird Reportand Order, including thisFRFA, inareport tobesent to
Congresspursuant totheSmall BusinessRegul atory Enforcement FairnessAct of 1996, see 5U.S.C. §801(a)(1)(A).In
addition, theCommissionwill sendacopy of theThird Reportand Order, including thisFRFA, tothe Chief Counsdl for
Advocacy of theSmall Business. A copy of the Third Report and Order and FRFA (or summariesthereof) will asobe
published in the Federal Register. See 5 U.S.C. § 604(b).
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APPENDIX C - VHF COAST STATION INFORMATION

The table below lists the public correspondence frequency pairs as set forth in 47 C.F.R. § 80.371(c).

Channel number Carrier frequency (MHz)
Ship transmit Coast transmit
24 157.200 161.800
25 157.250 161.850
26 157.300 161.900
27 157.350 161.950
28 157.400 162.000
84 157.225 161.825
85 157.275 161.875
86 157.325 161.925
87 157.375 161.975
88 157.425 162.025
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APPENDIX D - VHF PUBLIC COAST STATION AREA (VPC) INFORMATION
VPC 1 (Northern Atlantic) consists of EAs 1-5, and 10.
VPC 2 (Mid-Atlantic) consists of EAs 9, 11-23, 25, 42, and 46.
VPC 3 (Southern Atlantic) consists of EAs 24, 26-34, 37, 38, 40, 41, and 174.

VPC4 (MississippiRiver) consistsof EAs35, 36, 39, 43-45,47-53,67-107, 113, 116-120, 122-125,127,130-134, and
176.

VPC 5 (Great Lakes) consists of EAs 6-8, 54-66, 108, and 109.
VPC 6 (Southern Pacific) consists of EAs 160-165.

VPC 7 (Northern Pacific) consists of EAs 147 and 166-170.
VPC 8 (Hawaii) consists of EA 172, 173, and 175.

VPC 9 (Alaska) consists of EA 171.

VPC 10 (Grand Forks) consists of EA 110.

VPC 11 (Minot) consists of EA 111.

VPC 12 (Bismarck) consists of EA 112.

VPC 13 (Aberdeen) consists of EA 114.

VPC 14 (Rapid City) consists of EA 115.

VPC 15 (North Platte) consists of EA 121.

VPC 16 (Western Oklahoma) consists of EA 126.

VPC 17 (Abilene) consists of EA 128.

VPC 18 (San Angelo) consists of EA 129.

VPC 19 (Odessa-Midland) consists of EA 135.

VPC 20 (Hobbs) consists of EA 136.

VPC 21 (Lubbock) consists of EA 137.

VPC 22 (Amarillo) consists of EA 138.

VPC 23 (Santa Fe) consists of EA 139.

VPC 24 (Pueblo) consists of EA 140.
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VPC 25 (Denver-Boulder-Greeley) consists of EA 141.
VPC 26 (Scottsbluff) consists of EA 142.

VPC 27 (Casper) consists of EA 143.

VPC 28 (Billings) consists of EA 144.

VPC 29 (Great Falls) consists of EA 145.

VPC 30 (Missoula) consists of EA 146.

VPC 31 (Idaho Falls) consists of EA 148.

VPC 32 (Twin Falls) consists of EA 149.

VPC 33 (Boise City) consists of EA 150.

VPC 34 (Reno) consists of EA 151.

VPC 35 (Salt Lake City-Ogden) consists of EA 152.
VPC 36 (Las Vegas) consists of EA 153.

VPC 37 (Flagstaff) consists of EA 154.

VPC 38 (Farmington) consists of EA 155.

VPC 39 (Albuguerque) consists of EA 156.

VPC 40 (El Paso) consists of EA 157.

VPC 41 (Phoenix-Mesa) consists of EA 158.

VPC 42 (Tucson) consists of EA 159.
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APPENDIX E - PUBLIC SAFETY SET-ASIDE

Inland VPC Channels Set Aside for Public Safety
10 84, 25
11 84, 25
12 84, 25
13 84, 25
14 84, 25
15 84, 25
16 25, 85
17 25, 85
e 1>»8&
19 25, 85
20 25, 85
21 25, 85
22 25, 85
23 84, 25
24 84, 25
25 84, 25
26 84, 25
27 84, 25
28 84, 25
29 84, 25
30 84, 25
31 25, 85
32 25, 85
33 84, 25
34 84, 25
35 25, 85
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36 84, 25
37 84, 25
38 84, 25
39 84, 25
40 25, 85
41 84, 25
42 84, 25
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APPENDIX F - FINAL RULES
Chapter | of Title 47 of the Code of Federal Regulations, Parts 20, 80, and 90 are amended as follows:
l. Part 20 - Commercial Mobile Radio Services
1 The authority citation for Part 20 continues to read as follows:

AUTHORITY: Secs. 4, 251-2, 303, and 332, 48 Stat. 1066, 1062, as amended; 47 U.S.C. 154, 251-54, 303, :
332 unless otherwise noted.

2. Section 20.9 is amended by revising paragraphs (b) and (b)(1) to read as follows:

§20.9 Commercial mobile radio service.

* k k % %

(b Licensees of a Personal Communications Service or applicants for a Personal Communications
Service license, and Public Coast Station licensees or applicants, proposing to use any Personal Communications
Service or Public Coast Station spectrum to offer service on a private mobile radio service basis must overcome the
presumption that Personal Communications Service and Public Coast Stations are commercial mobile radio services.

D The applicant or licensee (who must file an application to modify its authorization) seeking
authority to dedicate a portion of the spectrum for private mobile radio service, must include a certification
that it will offer Personal Communications Service or Public Coast Station service on a private mobileradio
service basis. The certification must include a description of the proposed service sufficient to demonstrate
that it is not within the definition of commercial mobile radio servicein 8§ 20.3 of this chapter. Any application
reguesting to use any Personal Communications Service or Public Coast Station spectrum to offer serviceon a
private mobile radio service basis will be placed on public notice by the Commission.

* k k %k %

1. Part 80 - Stations in the Maritime Services

3. The authority citation for Part 80 is amended to read as follows:

AUTHORITY: Secs. 4, 303, 307(e), 309, and 332, 48 Stat. 1066, 1082, as amended; 47 U.S.C. 154, 303,
307(e), 309, and 332, unless otherwise noted. Interpret or apply 48 Stat. 1064-1068, 1081-1105, as amended; 47
U.S.C. 151-155, 301-609; 3 UST 3450, 3 UST 4726, 12 UST 2377.

4, Section 80.3 is amended by revising paragraph (b) to read as follows:

§ 80.3 Other applicable rule parts of this chapter.

* k k % %

(b) Part 1. Thispartincludesrules of practice and procedure for license applications, adjudicatory
proceedings, procedures for reconsideration and review of Commission actions; provisions concerning violation
notices and forfeiture proceedings,; and the environmental processing requirements that, if applicable, must be
complied with prior to the initiation of construction. Subpart Q of Part 1 contains rules governing competitive
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bidding procedures for resolving mutually exclusive applications for certain initial licenses.

* k k %k %

5. Section 80.25 isrevised to read as follows:

8§ 80.25 License term.

* k k % %

(b Licenses other than ship stations in the maritime services will normally be issued for aterm of
five years from the date of original issuance, major modification, or renewal, except that licenses for VHF public
coast stationswill normally beissued for aterm of ten years from the date of original issuance, major
modification, or renewal. Licenses, other than Public Coast and Alaska Public Fixed stations, may be renewed up to
ninety (90) days after the date the license expires.

* k k %k %

6. Section 80.49 isrevised to read as follows:
880.49 Construction and regional service requirements.

(a) Public coast stations.

(1) Each VHF public coast station geographic area licensee must make a showing of substantial service
within itsregion or service area (subpart P) within five years of theinitial license grant, and again within ten
years of theinitial license grant, or the authorization becomes invalid and must be returned to the Commission for
cancellation. "Substantial" serviceis defined as service which is sound, favorable, and substantially above a
level of mediocre service which just might minimally warrant renewal. For site-based VHF public coast station
licensees, when a new license has been issued or additional operating frequencies have been authorized, if the
station or frequencies authorized have not been placed in operation within twelve months from the date of the
grant, the authorization becomes invalid and must be returned to the Commission for cancellation.

(2) For LF, MF, HF, and AMTS band public coast station licensees, when a new license has been issued or
additional operating frequencies have been authorized, if the station or frequencies authorized have not been
placed in operation within eight months from the date of the grant, the authorization becomes invalid and must be
returned to the Commission for cancellation.

(b) Public fixed stations. When anew license has been issued or additional operating frequencies have
been authorized, if the station or frequencies authorized have not been placed in operation within twelve months
from the date of the grant, the authorization becomes invalid and must be returned to the Commission for
cancellation.

7. A new section 80.60 is added to read as follows:
§80.60 Partitioned licenses and disaggregated spectrum.
(@) Eligibility. VHF Public Coast area (VPC) licensees, see § 80.371(c)(1)(B) of this part, may

partition their geographic service area or disaggregate their spectrum pursuant to the procedures set forth in
this section. Parties seeking approval for partitioning and disaggregation shall request an authorization for
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partial assignment pursuant to § 1.924 of this chapter.

(b) Technical standards. (1) Partitioning. Inthe case of partitioning, all requests for authorization
for partial assignment of alicense must include, as an attachment, a description of the partitioned service area.
The partitioned service area shall be defined by coordinate points at every 3 degrees along the partitioned
service area unless an FCC-recognized service areais utilized (e.g., Metropolitan Service Area, Rural Service
Area, or Economic Area) or county linesare used. The geographic coordinates must be specified in degrees,
minutes, and seconds to the nearest second of latitude and longitude, and must be based upon the 1983 North
American Datum (NAD83). In acase where an FCC-recognized service areaor county lines are utilized, applicants
need only list the specific area(s) (through use of FCC designations or county names) that constitute the
partitioned area.

(2) Disaggregation. Spectrum may be disaggregated in any amount, provided acquired spectrumis
disaggregated according to frequency pairs.

(3) Combined partitioning and disaggregation. The Commission will consider requests for partial
assignment of licenses that propose combinations of partitioning and disaggregation.

(c) License term. Thelicenseterm for a partitioned license area and for disaggregated spectrum shall be
the remainder of the original licensee'sterm as provided for in § 80.25 of this part.

(d) Construction Requirements.

(1) Partitioning. Partial assignors and assignees for license partitioning have two options to meet
construction requirements. Under the first option, the partitionor and partitionee would each certify that they
will independently satisfy the substantial service requirement for their respective partitioned areas. If either
licensee failed to meet its substantial service showing requirement, only the non-performing licensee's renewal
application would be subject to dismissal. Under the second option, the partitionor certifiesthat it has met or
will meet the substantial service requirement for the entire market. If the partitionor fails to meet the
substantial service standard, however, only its renewal application would be subject to forfeiture at renewal.

(2) Disaggregation. Partial assignors and assignees for license disaggregation have two options to meet
construction requirements. Under the first option, the disaggregator and disaggregatee would certify that they
each will share responsibility for meeting the substantial service requirement for the geographic service area.

If parties choose this option and either party failsto do so, both licenses would be subject to forfeiture at
renewal. The second option would allow the parties to agree that either the disaggregator or the disaggregatee
would be responsible for meeting the substantial service requirement for the geographic service area. If parties
choose this option, and the party responsible for meeting the construction requirement fails to do so, only the
license of the nonperforming party would be subject to forfeiture at renewal.

8. Section 80.70 is amended by adding new subsection (c) as follows:
§80.70 Special provisions relative to coast station VHF facilities.

* k k %k %

(©) A VHF (156-162 MH2z) public coast station licensee initially authorized on any of the channels listed
inthetablein § 80.371(c)(1)(A) of this part may transfer or assign its channel(s) to another entity. If the
proposed transferee or assignee is the geographic area licensee for the geographic areato which the channel is
allocated, such transfer or assignment will be deemed to bein the public interest. However, such presumption will
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be rebuttable.
9. Section 80.105 isrevised to read as follows:
§80.105 General obligations of coast stations.

Each coast station or marine-utility station must acknowledge and receive all calls directed to it by ship
or aircraft stations. Such stations are permitted to transmit safety communication to any ship or aircraft
station. VHF (156-162 MHZz) public coast stations may provide fixed or hybrid services on a co-primary basis with
mobile operations.

10. Section 80.213 is amended by revising paragraphs (a)(2) and (d) to read as follows:

§ 80.213 Modulation requirements.

(a) * * k *x %

(2) When phase or frequency modulation is used in the 156-162 M Hz band the peak modulation must be
maintained between 75 and 100 percent. * * *

* k k % %

(d) Ship and coast station transmitters operating in the 156-162 MHz band must be capable of proper
operation with afrequency deviation of £ 5 kHz when using any emission authorized by § 80.207 of this part.

11. Section 80.303 is amended by revising paragraph (b) to read as follows:

§ 80.303 Watch on 156.800 MHz (Channel 16).

* k k % %

(b) A coast station is exempt from compliance with the watch requirement when Federal, State, or Local
Government stations maintain awatch on 156.800 MHz over 95% of the coast station's service area. Each licensee
exempted by rule must notify the nearest district office of the U.S. Coast Guard at |east thirty days prior to
discontinuing the watch, or in the case of new stations, at least thirty days prior to commencing service. The
Coast Guard may require any coast station to maintain the watch temporarily or permanently. The Coast Guard may
also require any coast station to remain capable of either immediately resuming the watch or providing the Coast
Guard direct dial-up access to the necessary 156.800 MHz transceiver at no charge so that the Coast Guard can
maintain the watch.

* k k %k %
12. Section 80.371 is amended by revising paragraph (c) to read as follows:
§80.371 Public correspondence frequencies.

* k k % %

(c) Working frequencies in the marine VHF 156-162 MHz band. (1)(A) The frequency pairslisted in the
table below are available for assignment to public coast stations for public correspondence communications with
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ship stations and units on land.

* k% %

(B) Service areasin the marine VHF 156-162 MHz band are VHF Public Coast areas (VPCs). Aslisted inthe
table below, VPCSASs are based on, and composed of one or more of, the U.S Department of Commerce's 172 Economic
Areas (EAS). See 60 FR 13114 (March 10, 1995). In addition, the Commission shall treat Guam and the Northern
Marianaldlands, Puerto Rico and the United States Virgin Ilands, American Samoa, and the Gulf of Mexico as EA-
like areas, and has assigned them EA numbers 173-176, respectively. Maps of the EAsand VPCSAs are available for
public inspection and copying at the Public Safety and Private Wireless Division, room 8010, 2025 M Street, NW,
Washington, DC. Except as shown below, the frequency pairs listed in paragraph (c)(1)(A) of this section are
available for assignment to asingle licensee in each of the VPCslisted in the table below. In addition to the
listed EAs listed in the table below, each VPC also includes the adjacent waters under the jurisdiction of the
United States.

| VHF Public Coast areas (VPCs) |

Frequency Pairs Not Available fo
Assignment
1 (Northern Atlantic) 1-5, 10 -
2 (Mid-Atlantic) 9, 11-23, 25, 42, 46 -
3 (Southern Atlantic) 24, 26-34, 37, 38, 40, 41, 174 -
4 (Mississippi River) 34, 36, 39, 43-45, 47-53, 67-107, | --
113, 116-120, 122-125, 127, 130-
134, 176
5 (Great Lakes) 6-8, 54-66, 108, 109 -
6 (Southern Pacific) 160-165 -
7 (Northern Pacific) 147, 166-170 -
8 (Hawaii) 172,173, 175 -
9 (Alaska) 171 -
10 (Grand Forks) 110 84, 25
11 (Minot) 111 84, 25
12 (Bismarck) 112 84, 25
13 (Aberdeen) 114 84, 25
14 (Rapid City) 115 84, 25
15 (North Platte) 121 84, 25
16 (Western Oklahoma) 126 25, 85
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17 (Abilene) 128 25, 85
18 (San Angelo) 129 25, 85
19 (Odessa-Midland) 135 25, 85
20 (Hobbs) 136 25, 85
21 (Lubbock) 137 25, 85
22 (Amarillo) 138 25, 85
23 (Santa Fe) 139 84, 25
24 (Pueblo) 140 84, 25
25 (Denver-Boulder-Greeley) 141 84, 25
26 (Scottshluff) 142 84, 25
27 (Casper) 143 84, 25
28 (Billings) 144 84, 25
29 (Great Falls) 145 84, 25
30 (Missoula) 146 84, 25
31 (Idaho Falls) 148 25, 85
32 (Twin Falls) 149 25, 85
33 (Boise City) 150 84, 25
34 (Reno) 151 84, 25
35 (Salt Lake City-Ogden) 152 25, 85
36 (Las Vegas) 153 84, 25
37 (Flagstaff) 154 84, 25
38 (Farmington) 155 84, 25
39 (Albuquerque) 156 84, 25
40 (El Paso) 157 25, 85
41 (Phoenix-Mesq) 158 84, 25
42 (Tucson) 159 84, 25

(C) Subject to paragraph (c)(3) of this section, each licensee may also operate on 12.5 kHz offset
frequenciesin areas where the licensee is authorized on both frequencies adjacent to the offset frequency, and in
areas where the licensee on the other side of the offset frequency consents to the licensee's use of the adjacent
offset frequency.
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(2) Any recovered channel pairswill revert automatically to the holder of the VPC license within which
such channels are included, except the channel pairslisted in the table in paragraph (¢)(1)(B) of this section.
Those channd pairs, and any channel pairs recovered where thereisno VPC licensee, will be retained by the
Commission for future licensing.

(3) VPC licensees may not operate on Channel 228B (162.0125 MHz), which isavailable for use in the Coast
Guard's Ports and Waterways Safety System (PAWSS)). In addition, within six months of the conclusion of the
competitive bidding procedures to determine the licensees in each VPC, the U.S. Coast Guard shall submit to each
licensee of VPCs 1-9 a plan specifying up to two narrowband channel pairs offset 12.5 kHz from the channels set
forth in the table in paragraph (c)(1)(A) of this section, for useinthe PAWSS. Thefinal selection of the PAWSS
channel pairs can be negotiated (if the VPC licensee objects to the Coast Guard proposal, it shall make a
counterproposal within three months) and established by an agreement between the parties. All partiesare
required to negotiate in good faith. |f no agreement is reached within one year of the date the Coast Guard
submitted its plan, the Coast Guard may petition the Commission to select the channel pairs.

(4) Subject to the requirements of 8§ 80.21, each VPC licensee may place stations anywhere within its
region without obtaining prior Commission approval provided:

(A) It providesto co-channdl coast station incumbent licensees, and incumbent Private Land Mobile Radio
licensee authorized under part 90 of this chapter on a primary basis, protection as defined in subpart P of this
part. VPC licensees that share acommon border may either distribute the available frequencies upon mutual
agreement or request that the Commission assign frequencies along the common border.

(B) Thelocations and/or technical parameters of the transmitters are such that individua coordination
of the channel assignment(s) with a foreign administration, under applicable international agreements and rules
in this part, is not required.
(C) For any construction or alteration that would exceed the requirements of 8§ 17.7 of this chapter,
licensees must notify the appropriate Regional Office of the Federal Aviation Administration (FAA Form 7460-1) and
file arequest for antenna height clearance and obstruction marking and lighting specifications (FCC Form 854)
with the FCC, Attn: Information Processing Branch, 1270 Fairfield Rd., Gettysburg, PA 17325-7245.

(D) The transmitters must not have a significant environmental effect as defined by §8 1.1301 through
1.1319 of this chapter.

* k k % %

13. Section 80.751 is amended to read as follows:

§80.751 Scope.

This subpart specifies recelver antennaterminal requirementsin terms of power, and relates the power
available at the receiver antennaterminals to transmitter power and antenna height and gain. It also setsforth
the co-channel interference protection that VHF public coast station geographic area licensees must provide to
incumbents.

14. Section 80.773 is amended to read as follows:

§80.773 Co-channel interference protection.
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(8 Where aVHF public coast station geographic area licensee shares a frequency with an incumbent VHF
public coast station licensee, the ratio of desired to undesired signal strengths must be at least 12 dB within the
service area of the station.

(b) Where aVHF public coast station geographic area licensee shares a frequency with an incumbent
private land mobile radio licensee, the VHF public coast station geographic arealicensee must provide at least 10
dB protection to the PLMR incumbent's predicted 38 dBu signal level contour. The PLMR incumbent's predicted 38 dBu
signal level contour is calculated using the F(50, 50) field strength chart for Channels 7-13 in § 73.699 (Fig. 10)
of this chapter, with a9 dB correction factor for antenna height differential, and is based on the licensee's
authorized effective radiated power and antenna helght-above-average-terrain.  The 10 dB protection to the
incumbent's predicted 38 dBu signal level contour shall be calculated using the F(50, 10) field strength chart for
Channels 7-13in § 73.699 (Fig. 104) of this chapter, with a9 dB correction factor for antenna height
differential.

15. New subpart Y is added to read as follows:
Subpart Y -- Competitive Bidding Procedures

§80.1251 Maritime communications services subject to competitive bidding.
§80.1252 Designated entities.

§80.1251 Maritime communications services subject to competitive bidding.

Mutually exclusive initial applicationsfor VPC licenses, high seas public coast station licenses, and
AMTS coast station licenses are subject to competitive bidding procedures. The procedures set forth in part 1,
subpart Q of this chapter will apply unless otherwise provided in this part.

§80.1252 Designated entities.

(&) This section addresses certain issues concerning designated entities in maritime communications
services subject to competitive bidding. Issuesthat are not addressed in this section are governed by the
designated entity provisionsin part 1, subpart Q of this chapter.

(b) Eligibility for small business provisions.

(1) A small businessis an entity that, together with its affiliates and controlling interests, has
average gross revenues not to exceed $15 million for the preceding three years.

(2) A very small businessisan entity that, together with its affiliates and controlling interests, has
average gross revenues not to exceed $3 million for the preceding three years.

(3) For purposes of determining whether an entity meets either of the definitions set forth in paragraph
(b)(1) or (b)(2) of this section, the gross revenues of the entity, its affiliates, and controlling interests
shall be considered on a cumulative basis and aggregated.

(4) Where an applicant (or licensee) cannot identify controlling interests under the standards set forth
in this section, the gross revenues of all interest holders in the applicant, and their affiliates, will be
attributable.

(5) A consortium of small businesses (or a consortium of very small businesses) is a conglomerate
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organization formed as ajoint venture between or among mutually independent business firms, each of which
individually satisfies the definition in paragraph (b)(1) of this section (or each of which individually satisfies
the definition in paragraph (b)(2) of this section). Where an applicant or licensee is a consortium of small
businesses (or very small businesses), the gross revenues of each small business (or very small business) shall
not be aggregated.

(c) Controlling interest.

(1) For purposes of this section, controlling interest includes individuals or entities with de jure and
de facto control of the applicant. De jure control is greater than 50 percent of the voting stock of a corporation,
or inthe case of a partnership, the general partner. De facto control is determined on a case-by-case basis. An
entity must disclose its equity interest and demonstrate at least the following indicia of control to establish
that it retains de facto control of the applicant:

(A) theentity constitutes or appoints more than 50 percent of the board of directors or management
committee;

(B) the entity has authority to appoint, promote, demote, and fire senior executives that control the
day-to-day activities of the licensee; and

(C) theentity playsan integral role in management decisions.
(2) Calculation of certain interests.

(A) Ownershipinterests shall be calculated on afully diluted basis; all agreements such as warrants,
stock options and convertible debentures will generally be treated asiif the rights thereunder already have been
fully exercised.

(B) Partnership and other ownership interests and any stock interest equity, or outstanding stock, or
outstanding voting stock shall be attributed as specified below.

(C) Stock interests held in trust shall be attributed to any person who holds or shares the power to vote
such stock, to any person who has the sole power to sdll such stock, and, to any person who has the right to revoke
the trust at will or to replace the trustee at will. If the trustee has afamilial, personal, or extra-trust
business relationship to the grantor or the beneficiary, the grantor or beneficiary, as appropriate, will be
attributed with the stock interests held in trust.

(D) Non-voting stock shall be attributed as an interest in the issuing entity.

(E) Limited partnership interests shall be attributed to limited partners and shall be calculated
according to both the percentage of equity paid in and the percentage of distribution of profits and |osses.

(F) Officersand directors of an entity shall be considered to have an attributable interest in the
entity. The officers and directors of an entity that controls alicensee or applicant shall be considered to have
an attributable interest in the licensee or applicant.

(G) Ownership interests that are held indirectly by any party through one or more intervening
corporations will be determined by successive multiplication of the ownership percentages for each link in the
vertical ownership chain and application of the relevant attribution benchmark to the resulting product, except
that if the ownership percentage for an interest in any link in the chain exceeds 50 percent or represents actual
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control, it shall be treated asif it were a 100 percent interest.

(H) Any person who manages the operations of an applicant or licensee pursuant to a management agreement
shall be considered to have an attributable interest in such applicant or licensee if such person, or its affiliate
pursuant to § 1.2110(b)(4) of this chapter, has authority to make decisions or otherwise engage in practices or
activitiesthat determine, or significantly influence

() The nature or types of services offered by such an applicant or licensee;

(i) Theterms upon which such services are offered; or

(iii) The prices charged for such services.

(D Any licensee or its affiliate who enters into ajoint marketing arrangement with an applicant or
licensee, or its affiliate, shall be considered to have an attributable interest, if such applicant or licensee,
or its affiliate, has authority to make decisions or otherwise engage in practices or activities that determine,
or significantly influence,

() The nature or types of services offered by such an applicant or licensee;

(i) Theterms upon which such services are offered; or

(iii) The prices charged for such services.

(d) A winning bidder that qualifies asa small business or a consortium of small businesses as defined in
§80.1252(b)(1) or § 80.1252(b)(5) of this subpart may use the bidding credit specified in § 1.2110(e)(2)(ii) of
this chapter. A winning bidder that qualifies as a very small business or a consortium of very small businesses as
defined in § 80.1252(b)(2) or § 80.1252(b)(5) of this subpart may use the bidding credit specified in §
1.2110(e)(2)(i) of this chapter.

1. Part 90 - Private Land Mobile Radio Services

16. The authority citation for Part 90 continues to read as follows:

AUTHORITY: Secs. 4, 251-2, 303, 309, and 332, 48 Stat. 1066, 1082, as amended; 47 U.S.C. 154, 251-2, 3(
309 and 332, unless otherwise noted.

17. Section 90.283 is removed.
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