
 Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C.  20554 

  
 ) 
In the Matter of: ) 
 ) 
AUCTION NO. 61 ) 
 ) DA 05-194 
Auction of Automated Maritime ) 
Telecommunications System (AMTS) ) 
Licenses Scheduled for August 3, 2005 ) 
 ) 
 ) 

 
To: Chief, Wireless Telecommunications Bureau 

COMMENTS 

Paging Systems, Inc. (“PSI”), by its attorneys, hereby submits its Comments in response 

to the Wireless Telecommunications Bureau (“Bureau”) request in the Public Notice, Auction of 

Automated Maritime Telecommunications System (“AMTS”) Licenses Scheduled for August 3, 

2005. 1  Comments are due on or before February 18, 2005.  

Although the Bureau requested comments “on a variety of auction-specific procedures”2 

prior to the start of  the auction, PSI is addressing the fundamental flaw of the foundation for 

Auction No. 61, the previous AMTS Auction No. 57.  Auction No. 61 will also be flawed if the 

Bureau does not deal with the issue of first impression in Auction No. 57.  The Bureau does not 

acknowledge the defect in the earlier AMTS Auction in the Public Notice; instead it offers only 

licenses that were not bid on in Auction No. 57.  However, the fact that Auction No. 57  was 

                                                 
1  Public Notice, DA 05-194, released February 2, 2005. 
2  Public Notice at 2. 
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competitively defective -- in essence, rigged -- cannot be brushed aside because it is against the 

public interest and will taint the results of Auction No. 61.    

I. 

INTRODUCTION 

1. PSI is a Commercial Mobile Radio Service (“CMRS”) provider offering service 

to users by AMTS licenses under Part 80 of the Federal Communications Commission’s 

(“FCC’s” or “Commission’s”) Rules, on the west coast of the United States from Mexico to 

Canada and in Hawaii; and on the east coast from Maine to Puerto Rico, as well as in the Great 

Lakes region.  Accordingly, PSI has significant interest in this AMTS Auction. 

II. 

BACKGROUND

2. PSI participated in AMTS Auction No. 57 which was held on September 15, 

2004.  PSI subsequently filed a Petition for Reconsideration and a companion, Motion for Stay 

(“Motion”) of the post-auction processing procedure with the Bureau on October 14, 2004.  An 

Opposition to the Petition for Reconsideration, Request for Leave and Opposition to Motion 

were filed on various dates.  PSI’s Reply to the Opposition to Petition for Reconsideration was 

filed on November 5, 2004.  Other pleadings include PSI’s Petition on November 22, 2003; a 

Petition to Deny PSI’s Application for AMTS License in the Great Lakes Region in Auction No. 

57 and Erratum on November 22, 2004; PSI’s Opposition to that Petition to Deny on November 

30, 2004; an Opposition to PSI’s Petition on November 30, 2004; PSI’s Reply to Opposition to 

Petition on December 7, 2004; Reply to PSI’s Opposition to Petition to Deny on December 7, 

2004; and a Request for Leave to File and Response to PSI’s Reply to Opposition to Petition on 

December 20, 2004. 3  The Bureau has not yet responded.   

                                                 
3 PSI incorporates by reference all of its filed documents (together, the “Pleadings.”)  
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3. In its Pleadings, PSI asserted that Auction No. 57 was unlawful and raised a new 

and novel question of law of whether an auction is anti-competitive if two commonly-controlled 

entities participate.  As discussed in the Petition for Reconsideration, two commonly controlled 

entities filed applications in Auction No. 57: Telesaurus-VPC, LLC (“Telesaurus”) and AMTS 

Consortium, LLC (“Consortium”, together the “Commonly controlled bidders”). 4 Based on 

disclosures in the Form 175, Telesaurus, a Delaware Limited Liability Company, has Series A 

and B interests with all voting rights vested in the Series A interest.  Consortium is also a 

Delaware Limited Liability Company, with Series A and B interests.  Based on its Form 175 

disclosures, all interests are held by Telesaurus, and Telesaurus exercises de facto and de jure 

control.  Warren Havens holds 51% of the voting interest, and exercises de facto and de jure 

control of Telesaurus and is the President of Consortium, acting for the manager.  Thus, he is the 

real party in interest with respect to both applicants, which is, as argued below, in violation of the 

Commission’s policies. 

4. Because Auction No. 61 is premised on the “outcome” of the September 15, 2004 

Auction,5 PSI submits these Comments to reiterate the arguments in its previous Pleadings, 

which requested the Bureau’s favorable action in setting aside the results of Auction No. 57 and 

dismissing the commonly controlled applications.  The Bureau must also prohibit commonly 

controlled applications in the future.  If the Bureau does so, Auction No. 61 can then offer all 20 

licenses in a competitively neutral environment.  It is important that the Bureau right the wrong 

of Auction No. 57 and preserve the integrity of the FCC auction process, as it has done so 

steadfastly in the past. 

                                                 
4  Petition for Reconsideration at ¶5. 
5  Public Notice at 2. 
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III. 

DISCUSSION 

A. Auction No.  57 Was Anti-Competitive. 

5. PSI’s Petition for Reconsideration has set forth the competitive issue, which was 

supported by an auction analysis by a well-known auction authority, Dr. John Morgan, of the 

Haas School of Business at the University of California.  Dr. Morgan is highly regarded in the 

field of auction theory and has published numerous articles in the field of auction theory; he has 

published experimental studies on the auction mechanism used by the FCC compared to 

alternative theoretical structures; has used auction theory extensively in published studies of 

pricing; has presented his findings at international auction conferences advising the European 

Central Bank as well as a variety of international conferences in economics; has taught courses 

on auctions and auction theory for eight years; has previously worked with the FCC in his 

capacity as a consultant for the FTC; and has consulted with major Silicon Valley companies on 

business practices involving auctions.  6 

6. Dr. Morgan concludes that bidding by commonly-controlled entities is anti-

competitive in three ways: at the entry level; in the bidding phase; and in the marketplace. 7  Dr. 

Morgan found that participation of commonly controlled bidders resulted in advantages to such 

bidders and harm to others participating in spectrum auctions where commonly controlled 

bidders are allowed, such as Auction No. 57. 8  Dr. Morgan also points out that bidding 

arrangements between non-commonly controlled entities have different competitive effects than 

do multiple, commonly controlled bidders. Dr. Morgan asserts that if single bidders entered into 

                                                 
6  Petition for Reconsideration at 5-6; Curriculum Vitae in Exhibit 1. 
7  The Analysis of Auctions with Multiple, Commonly Controlled Bidders (“Analysis”) is included as  

Exhibit 1 to these Comments. 
8  Analysis at 2. 
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bidding agreements, the overall competitiveness of the auction would be unaffected.  Therefore, 

the assertion by the Bureau’s Auction and Spectrum Division (“Division”) that since bidding 

agreements, joint marketing agreements, and post auction market structure agreements are 

permitted by the Auction Rules, the participation by commonly controlled bidders is not anti-

competitive is mistaken. 9  The Division’s position is erroneous when there is one controlling 

principal for two bidders.  Precedent demonstrates that allowing commonly controlled bidders in 

the same auction violates Commission policy. 

7. The Commission in the past recognized that “when one entity holds an 

attributable interest in more than one applicant for licenses in the same geographic license area, 

the potential for collusion is present because of the opportunity for the common owner to 

influence the bidding of the applicants.” 10  

8. The focus is and has always been in connection with the Commission’s 

competitive bidding rules, that collusive conduct is detrimental not only to the competitiveness 

and integrity of the auction itself, but equally important to the post-auction market for service to 

the public. The Commission realized that the public is harmed by a distortion of the auction  

9. In the development of the FCC auction rules and policies, it was generally agreed 

that, in most cases, the number of bidders and the auction design would deter anti-competitive, 

collusive conduct.  This reliance certainly has proven correct with respect to the Commission’s  

previous auctions.  Yet, the Commission still believed that it was necessary to develop 

procedural safeguards to ensure that collusion would not jeopardize the competitiveness of the 

                                                 
9 In the Matter of Motions for Stay of Auction No. 57 and Requests for Dismissal or Disqualification, DA 

04-2983, released September 15, 2004 (“Order”) at ¶10. 
10 In re Implementation of §309(j) of the Communications Act – Competitive Bidding, Memorandum 

Opinion and Order, 9 FCC Rcd 7684, 7688 at ¶10 (1994). 
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auction process. 11  The resultant competitive bidding Rules were designed not only to ensure the 

competitiveness of the auction process itself, but also the competitiveness of the post-auction 

marketplace. 12  

10. In clarifying the anti-collusion rules, the Commission recognized that the public 

interest favors allowing holders of non-controlling attributable interests in one applicant to obtain 

ownership interest in a second applicant in the same geographic areas. 13   This was necessary to 

balance the goal of protecting the integrity and robustness of the bidding process with the goal of 

flexibility for applicants in developing business plans and obtaining capital for participation in 

commission spectrum auctions.  With respect to commonly controlled bidders, that balance, as 

well as Section 1.973(d), requires the prohibition of such applications. 

B. Section l.973(d) Prohibits Commonly-Controlled Applications. 

11. Section 1.937(d) provides for the dismissal of a conflicting application submitted 

by or for the benefit of the same applicant. 14  The applications of the Commonly controlled 

bidders in Auction No. 57 are for all practical purposes for the benefit of the same controlling 

entity.  The Order seems to distinguish the commonly controlled applications pointing out that 

each has a different ownership structure. 15  This, however, is a distinction without a difference.   

The emphasis must be on who controls the entity and not the structure. 16   In the case of the 

Commonly controlled bidders, one is wholly owned by the other.  Each is controlled by the same 

                                                 
11 See In re Implementation of Section 309(j) of the Communications Act – Competitive Bidding, Second 

Report and Order, 9 FCC Rcd 2348, 2386-88, ¶¶221-226 (1994). 
12  47 C.F.R. §§1.2105, 1.2112 and 1.2110 are very specific in determining who actually controls the 

applicant, in order to avoid collusion. 
13 In re Implementation of §309(j) of the Communications Act – Competitive Bidding, Memorandum 

Opinion and Order, 9 FCC Rcd 7684, 7687-7688, ¶¶10-11 (1994). 
14 47 C.F.R. §1.937(d) 
15 Order at ¶9. 
16  See, e.g.,  47 C.F.R. §§1.2105, 1.2112 and 1.2110. 
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individual.  Section 1.937(d) does not distinguish between auction and non-auction applications.  

Thus, the auction rules did not have to prohibit applications by the Commonly controlled 

bidders.  Section 1.937(d) governed.  The prohibition’s rationale is obvious – to keep one from 

gaming the Rules and to ensure competition.  In Auction No. 57, the process was gamed and the 

Bureau’s refusal to face that reality will result in another tainted auction. 

 

IV. 

CONCLUSION 

Paging Systems, Inc., therefore, respectfully requests that the Commission consider 

these Comments; set aside the results of Auction No. 57 as requested in PSI’s Pleadings; and 

begin anew in Auction No. 61, prohibiting commonly-controlled applications. 

 
 Respectfully submitted, 

 PAGING SYSTEMS, INC. 

   
 By: ________________________
 Audrey P. Rasmussen 
 David L. Hill 
 ITS ATTORNEYS 
 
 

  
HALL, ESTILL, HARDWICK, GABLE, GOLDEN & NELSON, P.C. 
1120 20th Street, N.W. 
Suite 700, North Building 
Washington, D.C.  20036-3406 
Telephone (202) 973-1200 
Facsimile (202) 973-1212 
 
Dated:  February 17, 2005 
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CERTIFICATE OF SERVICE 

I, Gladys L. Nichols, do hereby certify that on this 17th day of February 2005, the 

foregoing COMMENTS were served on the following persons by first-class United States mail, 

postage prepaid: 

Warren C. Havens 
2649 Benvenue Avenue 
Suite 2 
Berkeley, CA  94704 

 /s/
 Gladys L. Nichols 
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