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Federal Comruni cations Commission (F.C. C)
Notice of Apparent Liability for Forfeiture

IN THE MATTER OF COWMERCI AL REALTY ST. PETE, |NC
File No. 519WT0002

Applications for Licenses in the Interactive Video and Data Services
FCC 95-58

Adopt ed: February 15, 1995
Rel eased: February 16, 1995

By the Comm ssion:

. 1 NTRODUCTI ON

1. W find in this Notice of Apparent Liability for Forfeiture that Comrerci al
Realty St. Pete, Inc. (Commercial Realty) violated Conm ssion Rules and
repeatedly abused the Commission's processes in connection with (i) the
Conmi ssion's auctions of licenses in the Interactive Video and Data Services
(IvDS) , [FN1] and (ii) the investigation of Commercial Realty's conduct.
Specifically, Comrercial Realty comunicated with other bidders in violation of
our anti-collusion rules, falsely certified that it was financially qualified tc

fulfill its bidding obligations and falsely certified that it was entitled to
designated entity status as a woman owned business. As a result of these
“violations, the Comm ssion makes a finding of apparent liability for forfeiture
in the anpbunt of $390, 000.

2 Commercial Realty's applications will ultimately be dismssed with
prejudice and Comercial Realty will also be subject to all applicable default

penalties followi ng reauction of the IVDS |icenses.
3. In addition to this Notice of Apparent Liability for Forfeiture, in view of
their apparent gross msconduct, the Commssion will issue an Order to Show

Cause why Conmmercial Realty and its principals should not be barred from
participating in any future Conmi ssion auctions and why the sane parties should
not be prohibited from becom ng Conmm ssion |icensees.

[ BACKGROUND
4. On July 28 and 29, 1994, the Conmi ssion conducted auctions for 594 1VDS
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licenses in 279 nmarkets across the nation. Wnning bidders in the auctions were
required, inter alia, to tender within five business days after the close of

bi ddi ng down paynents sufficient to bring their amount on deposit with the
government up to 10 percent of each winning bid (or adjusted bid, if a bidding
credit was clainmed). Thus, down paynments were due on or before August 8, 1994.
See, e.g., Public Notice "Notice and Filing Requirements for the First Auction
of Interactive Video Data Service Licenses/ Report No. ABC 94-02, released My
23, 1994, Commercial Realty submitted winning bids for I1VDS licenses in 20
markets [FN2] for a total anmount of $41,250,000, requiring a total down paynent
of at least $3,266,750. [FN3] It did not tender its down paynent. [FN4]

5. After the conclusion of the IVDS auction, it came to the Conm ssions
attention that the Commssion's Rules and other |VDS auction requirenments nay
have been violated by sonme of the participants. Therefore, by Oder, in GN
Docket No. 94-96, FCC 94-222 (rel eased August 30, 1994) (Order), the Comm ssion
ordered an investigation of the conduct of the applicants in the IVDS auction to
det erm ne whet her m sconduct had occurred. One target of the investigation was
Commercial Realty. Subpoenas, seeking testinmony and docunentation from
Commercial Realty, Janes C. Hartley and Teresa Hartley, were issued, and all
three parties refused to testify and to provide the Commi ssion the information
requested. The U S. District Court for the District of Colunbia subsequently
granted the governnent's petition to enforce the subpoenas against the parties.
[FN5] Consequently, M. and Ms. Hartley, in conpliance with the FCC's
subpoenas, appeared in Washington, D.C. on January 18 and 19, 1995, and provided
the testinony and nost of the docunentation.

6 Commercial Realty is a for-profit conpany incorporated in Florida on
Septenber 10, 1984. At that tinme, its sole director, President, and Registered
Agent was Janes C. Hartley. On February 17, 1994, Janes C. Hartley's wfe,
Teresa Hartley purchased all of the outstanding shares of stock in Commercial
Realty froma third party. She paid $500 for the stock. On April 15, 1994, Ms.
Hartl ey amended the corporation's bylaws to provide for a board of directors
consisting solely of herself. On June 13, 1994, Commercial Realty authorized M.
Hartley to enter into and execute FCC applications, contracts, and any other
docunents in connection with the acquisition of IVDS licenses on behalf of the
corporation. M. Hartley was also authorized to acquire a 40 percent voting
interest in, and become the sole director of, the corporation. On the sane day,
Ms. Hartley was elected President, Treasurer, and Chief Executive Oficer, and
M. Hartley was elected Secretary, Executive Director, and Chief QOperating
Oficer. Also on June 13, 1994, M. Hartley authorized Comrercial Realty to
accept a loan of $4,000,000 from Dean H. Tyler for the acquisition of 1VDS
licenses; [FN6] authorized Ralph E. Howe to bid on behalf of Commercial Realty
at the IVDS auctions; and accepted an offer from Ms. Hartley to |oan Commerci al
:ealty $60,000 to enable the corporation to participate in the |1VDS auctions.
[FN7]
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7. On June 23, 1994, Conmercial Realty filed with the Comm ssion a FCC Form
175 (Application to Participate in an FCC Auction), wherein Comrercial Realty,
inter alia, certified that it was a woman-owned snall business, and that it was
legally, technically and financially qualified, and that it had not and woul d
not enter into any undisclosed agreenents or understandings regarding the anount
to be bid, bidding strategies, or the particular license on which it or other
parties would or would not bid. Commercial Realty's FCC Form 175 also specified
that it intended to bid for licenses in 277 markets, [FN8] and identified Ralph
E. Howe as the person a horized to make or w thdraw bids on behalf of the
conpany. The certificat:.n was signed by Ralph E. Howe, who identified hinself
as a director of Commrercial Realty.

8. In connection with Commercial Realty's decision to participate in the IVDS
auctions, M. Hartley began gathering information about |VDS. He conducted
research at the University of South Florida's library; acquired information from
two | VDS equi prrent nmanufacturers, EON Corporation (EON) [FN9] and Interactive
Return Service; attended the Conm ssions pre-auction sem nar on June 6, 1994;
received information directly from the Comm ssion, including a "Bidder's
Informati on Package;" and watched a video tape concerning |1VDS, which was
produced for the Comm ssion. M. and Ms. Hartley and M. Howe (all of whom
reside in Florida) cane to Washington, D.C., in order to participate in the |1VDS
aucti ons.

9. Although M. Howe was specified in Commrercial Realty's FCC Form 175 as the
person authorized to make bids on behalf of the corporation, he decided to
forego this responsibility. Richard Kent, Il later agreed to assist M. Hartley
with the bidding. M. Kent thereafter sought and obtained, from Conmm ssion
officials, authority to bid on behalf of Comrercial Realty.

10. On Thursday, July 28, 1994, M. Hartley, with Ms. Hartley's and M.
Kent's assistance, submtted winning bids totalling $41,250,000 for |VDS
licenses in 20 of the markets put up for auction. Sonetine during the next two
days, M. Hartley nmade at |east one unsuccessful attenpt to visit EON's offices
in nearby Reston, Virginia.

11. Wthin the next few days, M. Hartley began expressing second thoughts
about his involvenment in IVDS. M. Hartley apparently was concerned that EON
whi ch was the only manufacturer of |VDS equipnent that had been "type accepted"
by the Commi ssion, would not be able to supply equipnment to |icensees early
enough to enable the licensees to neet the Commi ssions build-out requirenents
[FN10] On July 30, 1994, he had a discussion with Christopher Pedersen, a
principal of Interactive America, which had also submitted winning bids for a
nunber of IVDS licenses. M. Pedersen told Conm ssion investigators that M.
Hartl ey conveyed to him doubts about EON's reliability.

12. By Mbonday, August 1, 1994, M. Hartley was discussing with counsel the
possibility of formally requesting the Conmission to delay the August 8, 1994
down paynent deadline. Also on August 1, M. Hartley told his 1VDS consultant,
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Steven J. Schupak, who was a forner Devel opnent Product Manager at EON, that
rather than risk losing a substantially |larger down paynent by failing to neet
the Comm ssions construction requirements and having the Conmm ssion cancel
Commercial Realty's licenses, he would forfeit his upfront deposit.

13. The next day, August 2, 1994, M. Hartley met for six hours with Fernando
Moral es, the Chief Executive Oficer of Interactive Return Service, which has
al so devel oped 1VDS equipnent. M. Mrales said that during the neeting M.

Hartl ey expressed to him the belief that the Comm ssions build-out requirenents
were unfair and that he risked losing his entire investnent if he nade the down
payment. According to M. Mrales, M. Hartley pressed M. Mrales for
assurances prior to nmaking his down paynments that his investnment in |1VDS would
be successful, but M. Mrales said that he could not give such assurances.

14. Leaving M. Mrales, M. Hartley went directly to a neeting and product
denonstration with executives at EON. At this neeting M. Hartley displayed no
interest in the consuner applications of IVDS or in the cost of constructing an
| VDS system Instead, he insisted on highlighting perceived deficiencies in
EON's technology and he solicited EON's support in seeking a postponenent in the
down paynent deadline. Later that day M. Hartley spoke over the tel ephone with |
Chri stopher Pedersen, the principal of Interactive America. The two nen
di scussed the perceived inability of winning bidders to tinely construct |VDS
systenms and M. Hartley suggested that Comrercial Realty and Interactive America
overbid for their |icenses.

15. On August 3, 1994, M. Hartley, who by this tine apparently had decided to |
have Commercial Realty default on its down paynents, [FN11] transmitted by
facsimle a letter to all of the other winning bidders urging themto join with
him in petitioningthe Comm ssion to delay the down paynent deadline. In the
letter, M. Hartley advised his fellow auction wi nners that investigations had
led Cormmercial Realty to conclude that reliable technology was not yet avail able
to enable the construction of IVDS facilities, nor would the situation change
for sone tine. He therefore surmised that a delay in the down paynent deadline
woul d pronpt the Comm ssion to approve additional vendors' |1VDS technol ogy so
that the new |icensees would have sources other than EON for their equipnent. He
al so expressed the need for pronpt group action, and asked auction wnners to
send letters of support to his conmunications counsel, WIlliam J. Franklin, and
to direct any questions they mght have to Schupak. He added, that both would be |,
"more than happy to coordinate all of your efforts." [FN12] M. Hartley further
advised his fellow auction winners that they should, either by telephone,
facsimle, or overnight courier, seek Congress' assistance in pressing the FCC
to delay the down payment deadline. Finally, M. Hartley sent an acconpanying
formletter pleading for delay that the recipients of his letter could use to
contact M. Franklin and Menbers of Congress.

16. The inpact of M. Hartley's call-to-action letter was i nmedi ate. Two
wi nning bidders informed the Comm ssion that the letter and its attendant
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publicity had caused investors who had previously commtted venture capital to
withdraw their commtnments. Because of what happened to these auction w nners,
nunerous informal inquiries about delaying the down paynent deadline, and

wi despread press reports about M. Hartley's letter, the Conm ssion, on August
5, 1994, issued a Public Notice entitled "IVDS Bidder Alert? The Public Notice
stated unequivocally that the deadline would not be altered and warned that

bi dders who failed to submt their down paynents by the deadline would be
considered in default and their |icenses would be reauctioned. It also stated
that efforts to encourage other winning bidders to default would constitute an
abuse of the Conm ssions processes and might violate antitrust or other federa
laws as well. See Public Notice, "IVDS Bidder Alert," released August 5, 1994.
The Conmi ssion sent the "IVDS Bidder Alert" via overnight delivery to each VDS
wi nni ng bi dder.

17. On August 5, 1994, M. Hartley's agent prepared and delivered to major
news organi zations across the nation a press release making Comercial Realty's
argunents regarding 1VDS, the availability of equipnment, the Conmm ssions build-
out schedule, and down paynent requirenents. The press release stated that M.
Hartl ey had decided not to submt Comercial Realty's down paynent pending a
formal appeal to the FCC

18. On August 8, 1994, Commercial Realty defaulted on its obligation to make
the required down paynent.

[11. DI SCUSSI ON
Anti-collusion Rule Violations

19. The Second Report and Order established special rules to prohibit
potential collusive conduct in conpetitive bidding. See 47 C.F.R. 3§
1.2105(a) (2) (viii), (a)(2)(ix), (c). The rules require disclosure of all
agreenents, arrangenments or understandings with any parties which relate to the
conpetitive bidding process, prohibit all bidders, fromthe time they file their
applications to participate in the auction process until after the high bidder
makes the required down paynent, from cooperating, collaborating, discussing or
disclosing in any manner the substance of their bids or bidding strategies with
ot her bi dders.

20. M. Hartley apparently engaged in prohibited discussions, or other
comuni cations, wth other bidders on several occasions before the down paynents
were due. Moreover, the purpose of these discussions and comunications can
reasonably be assunmed to have been to discourage other bidders from nmaki ng down
paynments by suggesting that w nning bidders overpaid for their |icenses and
arguing that they would risk substantial financial loss if they continued to
pursue |IVDS licenses by tinely tendering down paynents. The first occasion
occurred on July 30, when M. Hartley and Christopher Pedersen net at the QOmi
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Shoreham Hotel in Washington, D.C. and the two discussed m sgivings that M.
Hartl ey had with EON's |VDS technol ogy. The second occurred on August 2, 1994,
when M. Pedersen and M. Hartley discussed over the tel ephone the perceived
inability of winning bidders to tinmely construct |VDS systens and concluded that
Commercial Realty and Interactive Anerica had overbid for their licenses. Based
on these facts, we find that M. Hartley's two discussions with Pedersen
constituted two separate flagrant violations of the anti-collusion rules,
warranting maxi num forfeitures of $10,000 for each violation. Consequently, we
assess a $20,000 forfeiture for Comrercial Realty's violations of Section
1.2105(c) of the Comm ssions Rules.

Abuse of the Conmm ssions Processes

21. Financial qualification: The Second Report and Order specified that
applicants for the IVDS auctions would be required to conplete FCC Form 175,
including a certification that the applicant is legally, technically,
financially and otherwise qualified to acquire a radio |icense. 9 FCC Rcd 2357,
2376.

22. On June 23, 1994, Conmercial Realty certified that it was financially
qualified to become an IVDS |licensee. Commercial Realty's alnost total absence
of assets transforns its proffered certification into a wllful
m srepresentation constituting an abuse of the Conm ssion's processes. [FN13]
The only financial asset that Commercial Realty appears to have held at the tine
it filed its FCC Form 175 was $60,000 that Ms. Hartley had |oaned the
corporation in order to enable it to submt bids for licenses in 277 markets.
[FN14] M. Hartley clainms to have relied on an alleged prom se from Dean H.
Tyler to loan M. Hartley $4,000,000 in cash in order to enable himto fulfill
Commercial Realty's down paynent obligations. [FN15] M. Hartley has testified,
however, that M. Tyler's commtnent was never conmtted to witing. Moreover,
M. Hartley was unable to provide any specifics regarding the ternms of the |oan
“other than (i) the interest rate was to be fifteen percent, and (ii) that
neither M. Hartley nor Commercial Realty were required to furnish any
collateral to secure the loan or even provide M. Tyler with a business plan.
[FN16] M. Hartley testified that he neither asked for nor was provided with any
assurances that M. Tyler had set aside $4,000,000 for the loan or even if he
had the avail able assets to do so. In fact, M. Hartley testified that he was
not sure when or where M. Tyler nmade his promise to |oan the $4,000,000.
According to his testinony, all that M. Hartley renenbers was that he had told
M. Tyler that 1VDS was a no |ose opportunity to nake a good deal of nobney and
that he would guarantee M. Tyler a fifteen percent return on his investnent if
M. Tyler would be willing to provide M. Hartley with $4,000,000 in cash for
the down paynment on the $40,000,000 that M. Hartley intended to spend at the
I VDS auctions, and that M. Tyler's response was "let's do it" or words to that
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effect. It was upon these facts, that M. Hartley committed Commercial Realty to
incurring financial obligations exceeding $40,000,000. In addition, no
arrangenents were nmade, or even seriously considered, regarding how Commercia
Realty would raise the noney needed to honor its spectrum purchase and build-
out obligations. Gven these facts, Commercial Realty was not ever financially
able to submt the mninum down paynent anounts for |VDS licenses in the 20
markets for which it submitted winning bids. Mreover, the deception was
continued after Commercial Realty conpleted its bidding. Richard Kent,

Commercial Realty's director, on each of Commercial Realty's Hgh Bid

Acknow edgnment Fornms (FCC Form 178), in addition to confirmng the anmount of
each of Commercial Realty's winning bids, confirned that Comercial Realty had
t horoughly reviewed and was willing to be bound by all of the Comn ssions
auction requirenments, which includes that the bidder have the avail able
resources to honor the financial obligations it has incurred. As before, this
certification was conpletely baseless. Accordingly, the subm ssion of Comrercial
Realty's bids, which had no financial backing, constituted nultiple violations
of Section 1.17 of the Conmmissions Rules, as well as a flagrant abuse of the
Conmi ssion's processes, warranting the maxinum forfeiture. A forfeiture of

$10, 000 per market times the 20 narkets that it won at auction for a total
forfeiture of $200,000 is therefore assessed.

23 . Designated entity: The Conmission, in the Second Report and Order, supra.
established the eligibility criteria and general rules governing the award of
bi dding preferences in Conmission auctions for designated entities. Designated
entities are small businesses, businesses owned by nenbers of mnority groups
and/ or wonmen, as defined in 47 CF. R §§1.2110(b) and 95.816(d). In order for a
corporation to claim a preference as a designated entity, at |east 50.1 percent
of the corporations stock nust be held by mnority or female principals and the
applicants nust be prepared to denobnstrate that actual, de facto, control truly
resides with the minority or female principal. Second Report and Order at
2396- 97.

24, On its June 23, 1994 application and at the July 28, 1994 aucti on,
Commercial Realty clainmed designated' entity preference as a wonan-owned business
on the basis that Teresa Hartley held 60 percent equity interest in the
corporation and was al so its President, Treasurer, and Chief Executive Oficer
The testinony with the facts adduced during the investigation unequivocally show
that actual, de facto control resided with M. Hartley, however. M. and Ms
Hartl ey each testified that the only active role that Ms. Hartley played in
Commercial Realty's affairs was to sign the corporations checks. M. Hartl ey,
without first consulting with Ms. Hartley, or obtaining her specific
aut hori zation, inter alia, authorized the corporation to accept a purported |oan
of $4,000,000 for the purchase of IVDS |icenses; hired Ralph-E. Howe to
represent Commercial Realty at the |VDS auctions; authorized all of Conmercia
Realty's bids, which totalled $41,250,000; decided when Commercial Realty would
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cease bidding; hired Steven J. Schupak as Commercial Realty's |1VDS consultant;
and retained Wlliam J. Franklin as Commercial Realty's communication counsel.
Moreover, all of the actions taken in the nane of Commercial Realty to have the
down paynent deadline postponed were orchestrated singularly by M. Hartley, and
it was he who made the decision to have Conmmercial Realty default on its down
paynents. Finally, M. and Ms. Hartley each testified that Comrercial Realty
had no other function than to acquire IVDS licenses. The research into the
viability of 1VDS on behalf of the corporation was conducted solely by M.
Hartley. In view of these facts, we find that Commercial Realty wllfully abused
the Comm ssions processes and the Conm ssions designated entity eligibility
rules, 47 CF. R §§1.2110(b), 95.816(d), by inproperly claimng bidding-credits
as a wonen-owned business on each of the 17 times it clained the credits. A
forfeiture of $10,000 is therefore assessed for each tine Comercial Realty
improperly claimed to be a wonman-owned business for a total forfeiture of

$170, 000.

' V. CONCLUSI ONS

25. W find that Conmercial Realty has violated the Comm ssions Rules and
repeatedly and deliberately abused the Conm ssions processes. Pursuant to
Sections 503(b) (1) (B) and (2)(B) of the Act, a total forfeiture of $390,000 is
therefore assessed against Commercial Realty. In addition, Commercial Realty,
will be held liable for a substantial default penalty, which will be assessed
following the reauction of the defaulted IVDS |icenses. [FN17]

V. ORDERI NG CLAUSES

26. Accordingly, IT IS ORDERED, pursuant to Section 503(b) of the
Communi cations Act.of 1934, 47 U.S.C. § 503(b), and Section 1.80 of the
Conmm ssions Rules, 47 C.F.R.§ 1.80, that Commercial Realty St. Pete, Inc. IS
HEREBY NOTI FI ED of an APPARENT LIABILITY FOR FORFEITURE in the anmount of three
hundred ninety thousand dollars ($390,000) for wllful and repeated violations
of the Sections 1.17 and 1.2105(c) of the Conmissions Rules, 47 C.F.R.§§ 1.17
and 1.2105(c), and wllful and repeated abuses of the Conmi ssions processes.

27. I T IS FURTHER ORDERED, pursuant to Section 1.80(f) (3) of the Conm ssions
Rules, 47 CF.R §1.80(f) (3), that Commercial Realty St. Pete, Inc. SHALL PAY
within thirty (30) days of the release date of this Notice the full anount
specified above in the manner provided for in Section 1.80(h) of the Rules
[FN18] or SHALL FILE a response showing why a forfeiture should not be inposed
or should be reduced.

28. |IT IS FURTHER ORDERED, that the Secretary shall sent a copy of this Notice
to Commercial Realty St. Pete, Inc. by Certified Mail, Return Receipt Requested.
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FEDERAL COVMUNI CATI ONS COWM SS| ON

WIlliam F. Caton
Secretary

FN1 IVDS is a point-to-multipoint short distance comuni cations service in which
i censees may provide information, products, or services to individual
subscribers located at fixed locations within a service area and subscribers may
provi de responses. The Commi ssions Fourth Report and Order, PP Docket No.
93-253, 9 FCCRcd 2330 (1994) established the rules and procedures for auctioning
licenses in the |VDS.

FN2 The markets in which Comercial Realty was the high bidder were Detroit-Ann
Arbor, M; St. Louis, MO Mam, FL; Pittsburgh, PA Baltinore, M), Minneapolis-
st. Paul, M\, Atlanta, GA; San D ego, CA; Denver-Boulder, CO Seattle-Everett,
WwA; MIwaukee, W; Tanpa-St. Petersburg, FL; Kansas Cty, MO Phoenix, Az

I ndi anapolis, IN Portland, OR Sacranento, CA;, Geensboro, NC Charlotte, NC
and Ral ei gh-Durham NC.

FN3 Commercial Realty clainmed designated entity status as a wonan- owned

busi ness. This status would have nmade Commercial Realty eligible for a 25
percent discount fromits actual winning bid amounts in all but the San Di ego,
Tanpa-St. Petersburg, and Portland, OR markets, for which bidding credits were
not avail abl e.

FNA At the end of each round of bidding, the two high bidders were required to
sign a High Bid Acknowl edgnent Form See Public Notice, supra. Subsequent to

bi dding, Commercial Realty and other high bidders filed requests for a waiver
from the Comm ssion that would permt them to delay the paynent of their down
paynents. The requests were denied Cctober 7, 1994. See Oder, 9 FCCRcd 6384

(Com.Car.Bur.1994) (applications for review and petitions for reconsideration
pendi ng) .

FN5 See United States of Anerica v. Commercial Realty St. Pete, Inc., et al.,
No. 94-345 (D.D.C. Dec. 21, 1994), appealed sub nom Conmercial Realty St. Pete,
Inc. v. US., No. 94-5391 (D.C. Gr. docketed Dec. 30, 1994).

FN6 M. Tyler later admitted under a grant of testinonial and transactional
immunity by the Departnent of Justice that he neither |oaned, nor agreed to
| oan, $4,000,000 to Conmercial Realty.

FN7 In order to be eligible to bid at the auctions, each applicant was required
to present a cashiers check in the anount of $2,500. H gh bidders were required
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to subnmit an upfront paynment of $2,500 for every five licenses for which they
were the high bidders imediately after the first license was won. See Fourth
Report and Order, 9 FCCRcd at 2334.

FN8 Al though Commercial Realty indicated that it intended to bid for 277
markets, it was only required to make "up front" paynents for the 20 markets for
which it submtted w nning bids.

FN9 Because EON has an interest in conmpanies that were to participate in the
auctions and thus wanted to avoid the potential for collusion with other would-
be bidders, its representatives refused to provide Hartley any information
concerning the state of its I1VDS equipnment and its availability for purchase.
They also refused to provide himwith any information about the relative val ue
of an I1VDS license in a particular nmarket.

FN10 See Report and Order, 7 FCCRcd 1630 (1992).

FN11 In a nenorandum dated August 3, 1994, to James C. Hartley from WIliam J.
Franklin, his comrunications counsel, Franklin noted that "you have deci ded not
to file any deposits, and have instructed ne to file a deferral petition/

FN12 Neither M. Franklin nor M. Schupak had any prior know edge of the letter.
Nor had either given his consent to have his nanme appear as M. Hartley's
contact person. As a result, M. Franklin, who had counseled M. Hartley to
timely honor Commercial Realty's down paynent obligation, resigned as Conmerci al
Real ty's conmuni cation counsel the next day. M. Schupak resigned as Conmerci al
Realty's consultant four days |ater.

FN13 Abuse of process is a broad concept that includes use of a Conm ssion
process to achieve a result that the process was not intended to achieve or use
that process to subvert the purpose the process was intended to achieve. See
Broadcast Renewal Applicants, 3 FCC Rcd 5179, 5199 n. 2 (1988).

FN14 Al though Ms. Hartley clains she was the sole lender, she and M. Hartley
have testified that the $60,000 was drawn from a personal bank account that M.
and Ms. Hartley jointly control.

FN15 On Septenber 2, 1994, Commercial Realty filed with the Comm ssion a
Petition for Partial Reconsideration. The petition sought to expand the scope of
the investigation instituted by the August 30, 1994 Oder. Commercial Realty
attached to its petition a declaration of M. Tyler, executed under penalty of
perjury, stating that he had agreed prior to the auctions to loan Commerci al
Realty $4,000,000 for its acquisition of IVDS |icenses and that the nobney was

Copr. © West 1998 No Jaimto Oig. US Govt. Wrks



Page 54
10 F.C.C R 4277

avail able to him through banks and through other investors. M. Tyler
subsequently testified, however, that his declaration was entirely false and

m sl eadi ng. Testifying under a Departnent of Justice grant of inmunity from
prosecution, M. Tyler said that he never nmade any |oan conmtnent before the
auctions to either M. Hartley or Comercial Realty and that he did not have the
$4,000,000 to nake any such commitnent. He said that he proffered the
declaration solely as a favor to M. Hartley because M. Hartley told himthat
the technology for IVDS did not work and, thus, M. Tyler would never have to
provi de the noney promised. Mreover, M. Tyler testified that the docunent was
drafted after the auctions. According to M. Tyler, M. Hartley drafted the
docunent and included the $4,000,000 figure because that sum constituted
Commercial Realty's 10 percent down paynent obligation. Because M. Hartley's
testinony disputes M. Tyler's rendition of what transpired, this nmatter will be
the subject of the Show Cause proceeding that we intend to initiate.

FN16 M. Hartley has failed to denponstrate that a docunent sunmari zi ng
Commercial Realty's business plans was ever drafted.

FN17 Pursuant to Section 1.2104(g) (2) of the Comm ssions Rules, the default
penalty will be based on the difference between the anmount of the defaulted bid
and the anount the governnent receives when the license is reauctioned plus an
additional 3 percent of the defaulted bid amount or the subsequent wi nning bid
amount, whichever is less. In any case, even if the subsequent w nning bids are
hi gher than Commercial Realty's defaulted bids, the mninmm default penalty wll
be $1,237,500 (3% of Commercial Realty's defaulted bids).

FN18 Paynent of the forfeiture may be made by mailing a check or simlar
instrument, payable to the order of the Federal Communications Conm ssion to -
Federal Communi cations Conmission, P.O Box 73482, Chicago, lllinois 60673-
7482. The paynent should note the File Nunmber of the above captioned proceeding.
10 F.C.C.R 4277, 10 FCC Rcd. 4277, 77 Rad. Reg. 2d (P & F) 485, 1995 W 173226
(F.C.C)
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