facilities or the discontinuance of existing faciliies ™ One purpose of Section 214 is 1o protect
ratepayers who are captives of monopoly communications service providers from paying for
unnecessary or unwise faciliies construction and o prevent 8 dominani carrier roum
discontinuing needed services where an adeguate substitute is unavailable.™ In Comperitive
Carrigr, the Commission recogmized that, in 2 competitive markes, application of Section 214
could harm firms lacking market power since centification procedures can actually deter eniry
of innovative and useful services, or can be used by competitors 1 delsy or block the
introduction of such innovations, The presence of Section 214 barriers 1o exit may also deter
potential entrants from entering the markeiplace. The Commission also recognized that the time
myvolved in the decentification provess can imposs additional losses on 2 carrier afier competitive
citcusmsiances have made a particular service unsconomic and, if adequate substiute services are
abundamtly svailable, the discontinuance application is unnecessary &0 protect consumers. This
analysis is equally spplicable 1o the marketplace. We conclude that exercise of our
Section 214 authority 15 unnscessary 10 ensure againgt unreasonable charpes and practices, or
o protect consumess, and that forbearance will better serve the public interest by avoiding the
social costs identified in this paragraph.®® '

b. Sections 206, 207, 209, 218, and 317
{1} Bockground amd Pleadings

183, Sections 206 (Liability of Carriers for Damages), 207 (Recovery of Damages), and
209 {(Orders for Payment of M@mg} are provisions associated with the complaint remedy
described in Section 208, from which the Commission may not forbear under the terms of the
Budget Act. In the Nonce we tentstively concluded that there was w0 recond 1o suppont
forbearance from enforcing any of these sections for any CMRS provider and that forbesrance
would not be consisient with the public interest. In the Notice, we tentatively concluded that
there was no record 1o support the Conmission’s forbearing from enforcing Sections 216
{Application of Act to Receiver and Trusises) and Section 217 {iiability of Carrier for Acts and
gmzssg?s of Agents) for any CMRS provider and that forbearance would not be consistent with
¢ public intorset,

184. Al parties that submined comments on this issue agres that the Commission should
not forbear from enforcing Sections 206, 207, and 208.7° GCI argues that these provisions
relate to the complaint process,™ GCT also asserts that Congress intended for all providers
to comply with sections relating 1o the complaint process.’? ' ~

7 Competitive Carrier, Second Report, 91 FCC 24 at 65,
M3 Ser Comperitive Carrier, Further Notice, 84 FCC 24 & 459,

¥ We decline to act &t this time on the Motorols suggestion that we issue g Notice of Proposed Rule
Making proposing forbearance for international comwmercial mobile radio services. See Muotorols
Comments at 17,

P GCT Comments 9t 3; Mtel Comments 2t 17-18; Nexte! Comments at 22 NYNEX Comments st
21; PA PUC Reply Commenis st 16; Pacific Comments st 17, Southwestern Comments a1 29; Sprint
Comments at 13

T GCI Comments at 3-4; GCT Reply Comments a3 3-4.
GO Comments 2t 34,
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185. Those commeniers that addressed the question of forbearance from applying
Sections 216 and 217 agrec with our tentative conclosion.’” NYNEX argues that enforcement
of these smmm is congistent with the intent of Congress to give consumers some measure of

sgainst possible carrier abuses and to provide the gubhf: with adeqguate safeguards
zing the development of 3 compstitive market, ™

- 186, We conclude that the public interest will not be served if we forbear from enforcing
38 2% 207, azzé 2{3“% These sctions make carriers Hable for monetary damages 1o any

: olation ﬁa@ C@mmmam &c& and guaranies iha ht of successhul
iection of d s either throueh the courts or ﬁmmm&@a

Siw wss intended that aﬁg potential viclation of
3¢ Section 33 eﬁﬁas not permit the

saiom to forbear from mfmgf@m 2&8 f@mgﬁ@m enforcing those sections that

gsrwzﬁ@ ﬁae meﬁm for

SHC0e y pursue 8 complaint wonld eviscerate the
gsmmm of Section 208, Waﬁawz the pos :hxi}ty of ob radm&s through collection of
damages, the complaint remedy is virtually meaningless. There it is in the public interest

szv from enforcing thess sections apuingt any CMRS pmvids::r

1%7. We aiw m&aﬁg tha the public interest will not be served ¥ the Commission
fm‘b@x& from enfos Sections 216 and 217. These sections merely extend the Tite I
oblig of CMRS s t0 their Dustess, successors in interest, and agents. The sections
: common carrier could not evade complying with the Act sither
: through others over whom it bas control or by selling its business. To assure that the
CORETEIRION behind the decision not 1o permit forbegrance from Sections 201, 202, and
208 is 1 fmmmﬁ we comclude that we should oot forbear from mﬁmmg the ahixgamms
imposed 233’ Secm’ms 21& and 217 of the Act,

£ S@ﬁ@m 236, 212, 213, 218, 218, 219, 220, and 221

psed in the Novice, Section 210 (Fowmks and Passes), Smﬁaa 212
riocking Direct ~ {fficials Dealing in Securities), Section 213 (Valuation of Carrier
Property}, §aczmz 235 {’E‘mm@ﬁs Relating to Services, BEoguipment, and 30 Fonth), Ssction
218 (Inguiries o Maragement), Section 219 (Ammual snd Other Reports), Section 220
{Accounts, Records, and Memoranda) and Section 721 {(Sprcial Provigions Relating 1o Telephone
C@mmm@ﬁ} concern magers of Commission authority and specific obligations placed on
carriers.™ In the Notice we tentatively concluded that we should forbear from enforcing these
provisions.

T Mitel Comments 8t 17-18; NYNEX Comments &t 21 Sprint Comments & 13,
4 NYNEX Comments 8t 31

T Sections 222 (Competition Among Record Carriers) and 224 (Regulation of Pole Attachments)
do not appeer w epply o comumercial mobile services, so 2 determination concerning forbearance is not
requived. See Nopice, 8 PUU Rod st BOUI {pars. 65 n.87). BeliSouth expregsed agreement with the
Commission in ity comments. BellSouth Comments & 30-31,
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189, Several commenters assert that we should forbear from enforcing these sections.™

Bell Atlantic argues that none of these provisions is necessary 1o ensure that service rafes are
just, reasomable, and non-discriminalory, and they are not nesded in order fo pmtest
consumers.”” GTE assents that Sections 213, 215, 219, and 220 are recorndkeeping, reporting,
acoounting, depreciation, and tmnsactional filing requircments that should be forborne for the
same reasons that taniff filing requirements should aiso be forborme. ™ GTE also contends that
the management and merger limitations in Sections 212, 218, and 221 are irrelevant m g
competitive marke, ™

. gét%ﬁ;a?gﬁ Atlantic contends ﬁm&faﬁ of mm sections wiam éﬁi@ﬁﬂw 2y img?ﬁge; a i%%i of
oversi was deemed appropriate for re g MONOPS one companizs, but which is
unwarranted for the c@mm;gm mzzﬁti»g;iay@%am@bﬁa wwmygm. Bell Atlantic and other
commenters argue that these sections heve nothing to do with rates b rather burden carriers
with paperwork that would be irrelevant once tariffs are not sccepied ™ CTIA assenis that
these requiremsents are inconsistent with g regulmtory regime which refraing from regulating
rates.® Further, CTIA, Miel, and Motorola argue that it is not necessury and is unreasonably
costly 1o 2 competitive market closely o overses mansgement, including the montioring of
directorship positions, technical developments, annual reports, and specific accounting records,
because marketplace foroes will ensure that firms perform efficiently ™

131 Californis urges the Commission not 1o forbear from preseribing acoounting systems
under Section 220 for dominant providers of commercial mobile radio services in order to guard
apaingt anti-competitive abuses by such providers.™ California allepes that with many of the
dominant carriers receiving PCS licenses, proper sccounting systems should be prescribed in
order to deter cross-subsidy and other anti-competitive behavior ®

{2} Discussion

192, We note that the Commission infrequently exercises its suthority under most of
these sections for carriers lacking market powser. For example, the Commission has imposed o
SCCOUNNDE requirements on pon-tominant wireline carriers pursuant 1o Section 220. In addition,
non-dominant wireline carriers have been exempted from filing forms required of dominam
wireline carriers pursuant to Section 219, Thersfore, none of these provisions places any

T AMSC Comments 8t 5; AMSC Reply Comments 8t 2, Bell Atlsntic Comments 2t 27; BellSouth
Comments 8t 30-31; CTIA Conunents at 35-36; CenCall Comments & 11-12; GO Commants st 3; GTE
Comments & 17; GTE Reply Comments & §; In-Flight Comments 8t 2-3; Mg Comments mt 17-18;
Mororola Comments at 18-19; Pacific Comments &t 17; RCA Conunents 21 6-7; Southwesters Comments
&t g? Zprint Commants at 12-13; TDE Commmenms &1 20, Telovstor Commens at 20; TRW Comments
# 31,

7 Bell Atlantic Comments at 25,

¥ GTE Comments st 17,

i

¥ Bell Adantic Comments & 27; U114 Comments st 35,

®CTIA Comments at 35.

214, m 35-36; Meel Comments 2t 18; Motorolz Comments a1 18-19.
3 California Comments at §.

.
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utiwarranted or burdensome duty upon CMERS providers. Furthermore, we find that the thres-

pronged statutory test jzzszifyﬁ.n? forbearance s not suisfied. While these sections have no direct
effect on the reasonableness of rawes or practices, they may be necessary for the protection of
consumers if some marke: failure oocurs. If suck powers were needed, and the Commission had

et | exercising those powers, the Commission would first have

naging proceeding in o to regulate under these sections. There i no
public interest teason o justify our limiting our ability o sct if the need ariges.
g, we must delerming that the provision is not necessary to protect sgainst
UNTLASO rates, and (0 proect consamers, that forbearing from enforcing the provision
f&:i}ﬁz intevest. No one bas shown that forgoing our authonty 1o act under
3, 218, 219, and 221, will promote competitive market eonditions
i MES providers, which the statute makes part of the public
f the public interest tegz,

i : ed o forbear from exercising our suthority under Sections 210,
<20, and 221 in the Novice, upon further review we find that we
nbear Bom repulating pursuant o Section 212, Secrion 210 is uarelated 1o

Tity o regulstory obligations. Rather, it allows conunon carriers (o issue
employees, and 10 provide the Government with free service in
ivn for the national defense. The remaining sections, other than Section

193
212, 213,
wiﬁ'm}i

£545%
unission authority, which the Commission may exercise,
mumission 0 make & valuation of all or of an part
] ty owned or used by any carrier, Section 215 gives the Commission the anhor

0 e camer activities and tamsactions likely to Limit the carrier's ability 10 render
aoequaie service o the public, or o affect mtes. ™ Section 218 authorizes the Commission fo
inguire o the managemen: of the business of the carrier. Section 219, imer alia, authorizes
the Commission to require annual reports from carviers. ™ Seciion 200 gives the Commission

184, in assessing whether to forbear from Sections 210, 212, 213, 215, 218, 219, 220,
and 221 in the case of celiolar carriers, we note that the cellohr market is not yet fully
competitive. Therefore, we have decided 10 initiate 2 sroceeding in the near future to determine
what information collection requirements should g Y to cellular carriers. These requirernents
would be intended to ensure that competition in the cellolar markeiplace continues to develop
n 2 manner that results in reasonable ﬁci:sgrmﬁ the absence of unreasonably discriminatory
praciices in the pricing and delivery of cellular services. We slso wish to underscore cur view
that a variety of factors {e.p., the advent of personal communications services) will work 1o
enhance competition in the cellular marketplace in the near term. Nonetheless, we believe it is

¥ Section 215 s also one source of our authority to establish our program of equipment registration.
See NCUC 2,

% See Section 43.21(a) of the Commission’s Rules, 47 C.F.R. §43.21(a)
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prudent for the Commission to gather sufficient dats to enable us o mg‘gm our expectations
regarding the role competition will play with regard to cellular services.”

195, The issues we expect to raise in the procesding include, dwer alio: (1) the type of
information to be collected; (2 the frequency with which periodic reports of information should
be submitted 1o the Commission; (3) whether these r?qcmzzg requirements should apply 1o all
cellular carviers and all cellulsr markets; and (4} policies that should apply o any asserted
confidentiality applicable to information submitied.

198, Section 212 does impose an obligation upon carriers. Section 211 empowers the
Commission to monitor interlocking directorates, i.2., the involvement of directors or officers
holding such positions in more than one common carrier. A person seeking 1o become an officer
in two or more carriers must apply 1o the Commission and must provide “*a full explanation of
the reasons why grant of the aﬁthg?gémugm will not adversely sffect either public or private
itereds . . . fand] address whether grant of the permission reguesied could result in
anticompetitive congduct,” %

197, Forbearance from enforcing Section 212 will seduce regulatory burdens withowt
adversely affecting CMES rates. Section 212 was onginally sdopted to prevent interlocking
directors and officers from engaging in such practices as price fizing. The amitrug concerns that
Section 212 was designed to address are slready addressed through other Title I provisions®®
or by the antitrust laws.™ Thus, repulation under Section 217 is not necessary to project
consumers. Finally, forbearance is in the public interest because & eliminates unnecessary filing
burdens thal could otherwise impose additional costs upon CMES providens,

d. Sections 223, 225, 226, 227, and 228
{1} Background and Plendings

‘ 198. As we stated in the Notice, Sections 223 (Obscene or Harassing Telephone Calls
in the Digtrict of Columbia or in Interstate or Foreign Commanications), 225 (Telecommuni-
cations Services for Hearing-Impaired and Speech-dmpaired Individuals), 226 (Telephone
Operator Consumer Services Improvement Act (TOCSIAY, 227 (Restricuions on the Use of
Telephone Bauipmen {suto disling, wlemarketersy) and 228 (Begulation of Carrier Offering of
Pay-Per-Uall Services) are provisions of more recent origin offering explicht protections o
consumers. We sought comment on whether we should forbear from applying any of these
provisions to CMRE providers,

199, NYNEX, Miel, and other commenters argue generally that enforcement of Sections
233,228, 226, 227, and 228 i3 consistent with the intent of Congress 1o provide consumers with
some measure of protection aganst possible carrier abuses, and assen that application of these

safeguards will provide the public with adeguste safepuards withowl jeopardizing the

7 we will giso, s reguived by the statute, conduct an annusl review of the UMRS marketplace 10
determine whether the level of Title § regulation is sppropriste. Sve pars. 143 & note 300, suprn.

3% Section 62.11 of the Commission's Rules, 47 CFR. § 6211
3 See, e.g. . Communications Act, §§ 201, 221, 47 U.S.C. 8§ 201, 221
W Ser, e, Clayton Act, § 9, 15 U.S.C. § 19, which governs interlocking diveciorates.
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development of 8 competitive market.™ These commenters urge the Commission 1o continue
to enforce these provisions, '

200, GTE, &ig:aw; NTCA, and TRW usge the Commission to forbear from enforcing

these sections. ™ TRW contends that although these ane imporant protections for consumers,
the Commission does not buow 4L this point which of these provisions, if any, are necessary or

appropriste for spplication to CMES providers.®™® TRW assents that the Commission has the
vight 1o revisit the matier on 2 case-by-case basis should sbuses ocoue™ MeCaw argues that
because these sections were enscted © remedy perceived deficiencies in other sepments of the

: munications market, they should noi apply to CMES providers unless thers i 2

ould forbesr from requiring paging service
nmunications Relay Service (TRS) costs, as
services, such as mobile satellite services,
because these services are already accessible
torols and Telocator insist thet the same is true of paging, which
Morover, asserts Motorols, this result is consistent with the
sontributions come from providers of
services such as

pue that, in particular, the Commission

should forbear from snforcing 1A} McCaw and Telocator insist that

Section 226 was adopted in response

= IRW Comments o 32,
1. 9 33, See alto McCaw Comments
5 MeCaw Comments 2 11

#¢ Motorola Comments & 19, Telocator Comments 8t 22, citing Telocator, Petition for Revons idera-
tion at 3-4, CC Docket Mo, 90-571 (filed Aug. 28, 1983,

¥ Watercom Comuments at 9-10: Watercom Reply Comments u 2. See also MMR Reply Comments

z &.

* GTE Comments st 18-19; McCow Comments st 5-6. See also In-Flight Comments &t $-6;
Motorola Comments a8 19; PTOC Commems 8 2-11; TDS Reply Commments st &7, Telocator
Comments st 21; Telocstor Reply Comments & 12, TRW Comments a0 33-33; TRW Reply Comments

at 23, Watercom Comments 2t 10-12; Watercom Reply Comments &t 2. See alse MMR Reply Comments
a 88,
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telecommunications industry other than providers of mobile services.”™ GTE contends that
forbearance s justified under revised Section 332.%% Specifically, GTE asserts that enforce-
ment of TOCSIA is not necessary 1o ensure reasonable charges and praciices for mobile public
phone services since providers of these services already are subject to the non-discomination
requirements of Section 202 of the Act. Moreover, argues GTE, mobile carriers providing
interstate sevvice o which TOCSIA might arguably apply are non-domisant and, therefore,
presumptively lack the market power 10 engage in unreasonably ﬁi&mmzmw?r conduct, In
addivion, the economic interest of the service provider lies in maximizing demand for its offering
in order o build marke: zhare. ﬁmtmnahgﬁ rates or practices would deler consumers from
using &ts gervice and lower revenues ™

203. GTE and PTC-C also sver that enforcement of TOCSIA with respect 1o mobile
hone service is not necsssary 1o proiect consumens.®™ GTE comends that the legislative
gﬁxﬁmy revesls that when Congress considersd TOCSIA, there was no evidence in the record of
comsumer sbuses stemming public mobile phone service.®® Funher, assens GTE, the
Commission has y&t to receive 3 complaint %ﬁg operator service provider-type abuses by &
mubile service provider®™ In fact, argues , providers of public mobile phone services
generally publish the rates and conditions relating 1o those servicss, as well as sumbers that the
sser can dial 1o obtain additional information before incurring any charges, and traditionally have
not blocked access 1o aliernative long distance carriers. Thus, according to GTE, spplication of
TOCSIA & not secessary. ™ Finally, GTE contends thar waiver of TOCSIA is entirely
consistent with the public imterest since compliance with that statute would often be inpossible
or produce absurd resulis *®

204, Coamiel, In-Flight, PTC, and Watercom argue that the Commission should forbear
from applying TOCSIA o thelr particular _;B:pe of service, alleging that complisance would
impose an undee hardship upon them ® Thess commenters also assert that the Common

> MeCaw Comments a1 5; Telocator Comments &t 21; Telocator Reply Comments & 12 Gariff
regulstion in & competitive markes is unnecessary and scually harmful to the public interest).

¥ GTE Comments a1 18, Ser also In-Flight Comments & 5-6.
B GTE Comments 8t 18

¥ jd.; FTO-C Comments 2t 5+6.

B GTE Commenss st 18,

1. 8 1819, Ser alsp PTO-C Comments st 7.

W GTE Comments 8 19. See alto Motorols Comments 8 19

¥ GTE Comments & 18, citing Petition for Declaratory Roling That GTE Aiphone, GTE
Railphone, and GTE Mobilnst Are Mot Subisct o TOUSIA, MBD-92-14, Declarsiory Ruling, DA 93-
1922, 8 FOO Red 8171 {Com . Car. Bur. 19930 T0OC34 Declararory Ruling), revon. pending, GTE,
Paiition for Reconsiderastion or Waiver &t 79 (filed Sept. 27, 1993} (asserting that many concepis
anderlying TOCSIA, such & ““logal,” “‘toll,” and “'distance-sensitivity, ™ often do not apply in the zase
of mobile phone services and isndline operator services). :

9 Cosstel Reply Commens, passing in-Flight Comments 8t 5; In-Flight Reply Commentis at 2 it
would e unlawiul for the Commission 1o requite compliance with Section 228, PTC-C Comments,
passim;, Watercom Comments at 1. Cosswel §s ong of the cediular licensess for the Guil of Mexico, In-
Flight provides sir-to-ground ssrvice. PTC provides cellutar phones for remal cars. Watercom provides
maritime common carrier service along the Mississippr, Hilinols, and Ohio Rivers, and the Gulf
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Carrier Bureau erved when it determined that they are ageregators, as defined in TOCSLA, and
therefore subject 1o the reguirements of Section 226, In-Flight urges the Commission to
reverse the Bureau's decision.™ In-Flight, PTC, and Watercom also arpue that complisnce
with TOCSIA is difficult, illogical, and unnecessary to mest any of the three objectives set forth
in Section 332(c)(1) of the Act. ™ In-Flipht asserts that imposing the equal access requirements
of TOCSIA would be beyond the scope of this proceeding *

{2} Disvussion

265. The commenters, with the exceptions described sbove, support the continued
enforcement of these sections. We conclude that the public interest will not be served if the
Commission forbears from enforcing Sections 223, 225, 226, 227, and 228, '

; 205. Section 223 prohibits individuals from placing obscene or h&rzﬁm§ wlephone calls
in the District of Columbia or in interstate or foreign communications. Section 223 also regulates
“Inddecen nications involving children and restricts the access of minors ©

ies commonly referred to 82 PDisl-A-Porn,”” including providing for the assessment
of fines of up to $50,000 per violation. " Those commenters oppoying the enforcement of this
section of Title 1 do st offer any evidence 1o show that forbearance would meet the test found
m Section 332(c)(] Eiﬁw preseace of competition will not protect consemers from the types
of activities regulated . The y considerations that supported the statuie’s adoption still
RS operators should not be reguived 1w comply.

267. Ome of the mandates of the Americans with Disabilitiss Act of 1990 (ADA), is that
the Commission ensure that intersiate and intrastate telecommunications relay services'™ are
available to the extent possible snd in the most efficient manner to individuals in the United
States with bearing and speech disabilitiss. Accordingly, the Commission has required all

Intracoastsl Waterway. These commenters make srguments in support of forbesrance for dheir particular
services, sot for commercisl mobile services generally .

*® Coastel Reply Comments m 2-3; In-Flight Conments m 5-6; FTC-C Comments st 3, citing §.
Rep. No. 439, 101st Cong., 24 Sess. at 1 {1990) Qegislative history doss not Her public mobile
telephones, 30 Congress did nov imend Yo include public mobile telephones i its definition of
“aggregator’), Waercom Comments 8t 11, '

** In-Flight Comments wt 5, eiting TOCSIA Declaratory Ruling. In-Flight notes thst the Common
Carrier Buresu is presestly considering 2 petition for recomsiderstion of the Deplarstory Ruling which
requests reversal of the Burean's finding that o air-ground licensee is an “aggregator.” M., citing
TOUSIA Decloratory Ruding, GTE, Petition for Reconsiderstion or Waiver (filed Sept. 27, 1993).

“® ju-Flight Comments st 5-6, clting its comments in the pending TOCSIA Declaratory Ruling
reconsideration procesding; PTC Comments &t 3%, Watercom Comments at 10-11, Coastel allegss that
i 1t s forced to comply with the requirements of TOUSIA, &t and the other Gulf of Mexico licensse
sight be forced out of business, Coastel Reply Comments &t 5-6.

U In-Flight Reply Comments & 1.
12 See Communications Act, § 223(0), 47 1.5.0. § 103,

2 Telecommunicmions relay service (TRS) sllows people with hearing or speech disabilities (or
Both} 1o uge the welephone, : '
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interstate service providers {other than one-way paging services) to provide TRS ** Last year
the Commission amended its rules 1o require that interstate TRS costs be recovered by charges
assessed on all interstae telecommunications service providers based on thelr relative share of
gross interstale revenues for ielecommaunications services, ™ ]

208. TRS promotes consumer access to the public switched network. Competition does
st necessarily induce CMBS providers to make this servics available. We do pot find any
Justification, and no commenter has supplied adequate justification,, for not applying Section 22
to UMRS providers.* Those commemers supporting forbearance failed to provide the
information required ﬁg; Section 332(cH1MA} of the Act. The izsue of which carriers should
comtribute to the TRS fund &5 beyond the scope of this proceeding.

209, In Ociober 1990, Congress enacted TOCSIA® w protect consumers making
intersiate operator servicss calls from pay ielephones, and other public telephones, againg
unreasonably high rates and anti-competitive practices.” Congress noted that in recent vears
a sumber of operaior services companies have emerged. These operstor service providers (OSPy)
compele with locs! exchange and long distance carriers by providing elephone services 1o the
general public.*” When s caller places an operstor assisted call from 2 tzlephone presubscribed
o one of these OSPg, the call 15 routed sutomatically to that presubscribed OSP. The OFP
provides the desired or services (o facilitate completion of the call. Congress had two main
olsiectives in passing TOCSIA. First, Congress wished 1o snsure that consumers gre aware of
the identity of the presubscribed operstor sgrvice provider. Second, Congress wanted 1o
guaranies that callers are able 1 use the carrier of their chvice i placing operalor-assisted calls.

210, TOCELA reguires an OSP, jwer glio, to identify iteelf 1o the consumer &8 the
beginning of the call, to permil the consumer 1o terminate the call 28 no charpe before the call
1s connected, and to disclose to the consumer, upon request, & quote of its rates and charges for
the call, the method of collection, and the method for processing complaints concermmg the

4 Telecommunications Relay Services, amd the Americans with Disabilities Act of 1990, CC Docket
No, 80-571, Motice of Proposed Rule Making, 5 FCC Red 7187 (1990); Repont and Order and Request
for Conmunt, & FOO Red 4657, 4680 (pars. 17) (1991} {TRS Ordery; Order on Reconsideration, Second
Report and Order and Purther Notice of Proposed Rule Making, § FCC Rod 1802 (1993) (TRS i), Third
Report and Order, 8 FOC Regd 5300 (19933 (TRS 1.

% Bre TRS 1M, 8 FOC Red ot 5303, See also TRS # &t Appendiz D, Section 64 60434} of .
the Commission’s Rules, 47 CF R, § $4.604{cH)(ia)

¥ We note, however, thet in 2 recom 2x parre praseniation, Nextel arpues that complisnce with the
technical requirements of Section 225 i not emily achieved. See Nextel Ex Parre Lenier, from K.
Foosaner to 3. Vaughan, 2t 3, Jan. 13, 1994, Bection 225 requires complisnce 1o the extent possilde,
T 50 presumably 37 Nextel demonstrates that compliance is not possible, & could reguest permission from
the Commiscion not 1o comply with the provisions of Sexion 225, See alio Section 6460602303 of the
Comanission™s Rules, 47 C.F.R. § 84 60803,

7 Communications Act, § 226, 47 US.C. § 225,

%% Rep. No, 439, 10ist Cong., 2d Sess. at | (190, “Operator services™ include coliegt or
prrson-to-person calls, calls billed 1o 8 third sumber, snd calls billed w 2 calling cord or oredit card,
These services may ke provided by an sutomated device as well as by 2 tive operater. i,

5 See i a2
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charges and collection practices Aggrepators are required to post on or near the phone, the
name, address, and toll-free telephone mumber of the 5P 42

211. No commenter has demonstrated how forbearing from applyin TOCSIA to CMERS
%ivédgm who are also either OSPs or aggregators would be consisient wit the public interest.
chief objectives of TOCSIA ars to protect consumers from unfair or deceptive practices by
OSPs and 1o ensure that ¢ ers have the opportunity o make informed choices in making
such calls.*® The informational tariff filin uired under TOCSIA are much less detailed
those required pursusnt to Section Eg, refore, we will not forbear from requiring
CMRS providers 1o comply with Section 726 if & is applicable to them

2312, s on the use of auto-dialing equipment, and limits the
not seek their services, Congress enscted

iving consemis, or in the
COTIeHiErs agres lication of this section to CMRS
over their networks will offer » significant p ion for consumers,
ot in deciding whether to use auto-disling equipment in & marketing
aa? forbearance do not provide sufficient information 1o satisfy
ion 232cHINAY. Theref forbear from enforcing

s R C
e L

. &13. Section offerings of pay-per-call services, Section 228 redquires
Lumers, sver alia, to maintain lsts of info on providers (IPs) o whom they assign a
wiepnone number, (o provide & short descript the services the IPs offer, and 2 statemen
of the cost per minute or the totw] cost for sach service *® Thoze commenters assening that
the unission should forbear from enforcing Section 228 do not provide the information

e ired ' Section 332{@?{3)&%} to justify forbearance Fusther, enforcement of this section,
while not imposing any

_ able burden or cost on CMRS providers, provides an important
consumer protection. Co ntly, we will not forbear from enforcing Section 228
iy g}f , sl L andiin

Background and Pleadings

2 Communications Act, 88 226(b), 226(cy, 47 U.5.C. §5 2260), 2266,
W Sew id., § 22631 AL, 47 US.C. § 28801 0A).
2 See id., §5 TI6MINA), 226((1XB), 47 U.5.C. 58 226(d)1MAY, 126N 1IE),

*# See alse TOCSIA Declarasory Ruding. GTE, Watercom, and In-Fiight have filed petitions for
reconsideration of this decision, or for alternative relief or waiver. The specific claims of these
Commenters will be addressed in the comtent of the reconsiderstion or waiver procesding referenced

% See Pub.L. 102243, § 2.

** The constinstionatity of portions of Section 227 has been guestioned. We note that ope court has
declared Section ﬁ?{b}{ﬁ}%} of the Act wonstitutionsl. See Moser v FOC, 826 F.Supp. 360 (D .Or.
1993y, appeal pending, There slso is currently pending a lawsuit in which the plaintif asserts that Section
2IUBHIHC) is uncongtitutions]. See Destination Ventures v. FCC, Civil Ne. 23737 A8 (D.Or. 1993

% Sre Communications Act, § 228(c), 47 U.5.C. § 228(0).

Page B0



214. In the Notice we noted that some CMRS providers will be affiliated with dominant
common carriers. We remarked thal in other circumstances, when we have refrained from
segulating certain services provided by affiliates of dominant landline common carriers, we have

uired compliance with safeguards to ensure that the dominant landline carmier does not act
anti-competitively or harm ratepayers of regulsted services.*™ We sought comment on wheiher
we should impose any similar reguirements on dominant landline common carriers with CMRS
sffilistes prior 10 applying forbearsnce o those affiliates.

‘ 318, Cox, Comcast, and Nextel srgue that the Commission should place additional
safe on MRS sffilistes of dominamt carriers. Cox and Nextel wrpe that scperste
subsidiagies for all LEC commersial mobile radio services sctivities are essential jo minimize
opportunities for cross-subsidization and ant-competitive behavior.*” Nextel argues that the
provision of local landline, cellular, intral ATA services, and in some instances interLATA,
mirastate telephone service by some Bell rating Companies creates & potential for ant-
competitive discrimination to the detriment of competing CMRS providers.™ PA PUC argues
that the record does not support the removal of the existing structussl separation requirements,
and states thal cellular and PCS should be ireated similarly.

236. Bell Atlsntic contends that the Commission should scrutinize the accounting rules,
but claims that such s review is beyond the scope of this procesding.® In the interim, Bell
Atlantic comends that the carrent sccounting rules should apply 1o all CMES providers, and the

-tural vion requirement of Section 22.901 of the Commission’s Rules,™ should be
applied to all celiular affiliates of dominant carriers, particularly AT&T.™ Bell Atlantic argues
that, in the imerest of parity, the Commission should, ot o minimum, add ATET and other
dominant carriers to the izt of companies identified in Section 22.901(5).% MCT agrees that

3 See Gections 32.27 and 64.902 of the Commission’s Rules, 47 CF.R. §§ 32.27, 84500
Separation of Costs of Regulated Telephone Service from Costs of Nonregulated Activities & Amendment
of Part 31, the Usniform System of Accounts for Class A and Class B Telephone Companies To Provide
for Honregulsted Activities snd To Provide for Transactions Between Telephone Companies and Theiy
Aftiliates, CC Dockst No. 86-111, Report and Order, 2 FCC Red 1298 (19873, recon. . 2 POC Red 6383
{1987}, further recon., 3 FOC Red 6701 (1988), aff'd sub nom. Southwesters Bell v. FCC, 896 F.2d
1978 (0.0 . Cir, 19800

3% Cox Comments 18 §; Comeast Comments 8t 14; Nextel Comments st 23; Nexte! Reply Comments
11, See alzo GO Commens &t 3; GUT Reply Comments a1 3; MME Reply Comments &t & { urging
the Commigsion not 1o forbegr from taritf regulstion for commercial mobile radio service providers
affilined with dominang carriers, sspeciglly any maritime carrier affilinted with 2 landline carrier), See
giso New York Comments & 10; PA PLUC Reply Comments st 16 (erguing for differential trestment for
commercial mobile radio service providers affilisted with dominant carriers).

2 Cox Comments 1 6-8; Nexte! Comments at 23-34.
% Nexte! Comments &t 33-24.

oA PUC Reply Comments & 16 .36,

2 geli Atlamtic Conusnents at 36,

LT CFR. § 22801

24 mat Adantic Comments at 36-38. Bell Atlantic urges that, in the shernative, the Commission
should repeal Section 22,901 of the Commission’s Rules,

B o 39,
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this isgue needs o be addressed, but urges that its resolution be handled in mhzzr procesdings or
deferred umil after the mmizsswn of the initial phase of this rule making

217. AMEC, KYWEY %ﬁiﬁc, and RBochester contend thay zﬁc Commission should oot
place additional safeguarﬁs on CMRS affilistes of dominant carriers.™ AMSC asserts that the
decision o place any safeguards on these cariers should be made om 2 case-by-case basis, with
a pasticular focus a:& the markst power of the CMRS gmmgr and the potential for abuse that
may arize from its relationship with the dominant carrier. ™ NYNEX and Pacific assert that
the Commission should faﬁm atiégpmh in the PCS proceeding, in which the Commission
rejected the mgwsmsn of aﬁ&m g accounting or separsie subsidiary rules on LECs tha

provide PCS srguss that Nextel's proposal is self-serving, with the
mtent 9o 4 its wid Sﬁvﬁi services from competition.*® OPASTCD contends that
such reg - im:ﬁezas wmﬂd curb the m@mmﬁ of commercial mobile radio serviees in
areas served by small and rurl companics, noting that no additional burdens were ;ﬁasad on

LECs that provide PCS. %!

fs)r ?Cﬁ :? ruviders aﬁ‘ihazed with focal mge
c&nwm mciaz ng Companies. ™ These mies regquire separstion of coms
meurred by 3 local exci&mge mar fmm :ﬁm@ incurred by :zs £01-3

ammﬁtmg for local exchange fransactions with hese safepuar
mecessary because they help 1o ensure that cmts of a@&»mgzﬁawzi aﬁ’iixzzes are nol ;mwﬁ to and
mﬁa@e& as costs of the local exchange carrier. For the same m&m we will apply to a8l CMES
gmvadm with local exchange carrier affiliates the same acoounting safeguards that were ad

y the Cﬁmmwsm in the PCS proceeding, We decline, ?sﬁwaw:r to address the ce
structural separat requirements for the Bell Operatin Eg Cﬁmpames This issue was nm
contained in zéae Nlaxzm and evaluation of Section 22.901 of the Commission’s Rules is an
undertaling that would require 8 separste rule making, Morepver, there is st enough
information in the reord 1o svaluste wiwﬁm we should remove these safepuards.

5 M Rapiy Comments &t 6. Ser also USTA Reply Comments &t 7 {0 provide regulatory parity,
the Commission should eliminate other regulasory barriers, such 25 separgie subsidiary requirements,
currently imposed upon exchange carriers).

hetd Aﬁiﬁﬁ (Zamzmm # 4 n.5; NYNEX Comments at 21; Pacific Comments at 17, Pacific Reply

; Bochester Camm&s ai B85, Bocheser &q:eﬁy Comments ¢ 5. Ser also GTE Reply

ly Conunents &t &-8; Southwestern Reply Comments & 12-15; Sprint

Reply Cammems at ‘}' USTA Reply C@mmm:s # 6; US West Reply Comments a1 16417,

B2 AMEC Reply Comments 2t 4 0.5

9 NYNEX Comments at 21; Pacific Comments st 17-18, citing Broadband PCS Order, 8 FCC Red
at 7751-52 {pars. 136}

¢ NYNEX Reply Comments at 1819

' OPASTCO Reply Comments st 34, citing Broadband PCS Order, § FUC Red a2 7751-52 {para.
136},

“3 Broadband PUS Order, 8 FCC Rod a1 7751-52 {parn. 126),
% See Part 32 and Part 64 of the Commission's Rules, 47 C.F.R. Parts 32, 64,
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219. The issues raised by commenters regarding accounting, structural separation, and
other safeguards address imponant questions with regard to steps that should be taken to promote
& competitive commercial mobile radio services environment in which the various market

riicipants, imcluding both established service providers and new entrants, and including both
ﬁ\ge and small carmers, have a fair opportunity to compete for new customers and i the
development of new servicss. We believe that the Commission can play a positive role in
fostering this competitive environment by examining and establishing the proper mix of
gafi s designed 1o ensure that no CMRS provider gains an unfair competitive advantage
resulting from ¥z size or its preexisting position in particular CMRS markets. Thus, the isme
of regulatory symmetry in the application of these safeguards is an important one. Although we
defer this issue to g separate proceeding, we dmw anention here to the fact that we recognize
the importance of the decisions we must make in examining these issues,

1. Intercomnection Obligations
2. Background and Pleadings

220. The Budget Act requires the Commission to respond to the request of any person
providing mmmgm‘zj mobile radio service, and if the reguess is reasonable, the Commission
shall order 3 common carrier 1o establish physical connections with such service pursuant to the
provisions of Section 201 of the Communications Act. This provision does not limit or expand
the Commission's authority 0 onder interconnection pursusnt to the Act*™ The Nosice
requesied comment on the rights of CMRS providers and PMRS licensees o demand
mterconnection with common carriers. We explained that the Commission has proviously
addressed the application of its Section 201 authority o require loca) exchange carviers (LBCS)
o mterconnect with Part 22 lcensess. The Notice zanmﬁiﬁy concloded thet there should be no
distinction between the inerconnection rights of Part 27 licensess and those of CMRS providers,
The Norice also tentatively concluded that, in the commercial mobile context, LEC provision of
interstate and intrastile interconnection and the type of interconnection the LEC provides are
nseverable. Therefore, we proposed to presmpt state regulation of the night 1 interconnect and
the type of interconnection. We did not propose (o presmpt state regulation of the interconnec-
uon rates charged by LECs.

221. The Commission requested comment on whether we should sequire CMRS providers
W provide intesconmection to mobile service providers. The Novice also asked whether,
ynder Section 332(c)(3) of the Act, wiate repulstion of interconnection mies of CMES providers
1s preempted. The Netice additionally saxgg?mmmmi on whether service providers using PCS
mumm to offer commercial mobile radio service should be subject 1o sigual access obligations

ke those imposed on LECs.

221. The Notice rentatively concluded that the Commission’s power (o reguire common
carriers to provide intesconnection to PMRS providers is unaffected by the Budpet Act. The
Commission proposed that PCS licensees should have a federally protecied right 1o interconnsct
with LEC facilities regandless of whether the PCS licensees are classified 35 commercial or
private mobile radio service providers, and tha inconsistent state regulstion should bhe
precmpted. The Commission contended that the new legisiation should not affect its origina!
proposal that PCS providers be entitled 1o obtain interconnection of 3 type that is reasonable for
the PCS system and no less favorable than that offered by the LEC 10 any other customer or
carrier, but we asked for comment on this issue. The Notice reguested comment on whether
LECs should be required to file tariffs specifying imerconnection rates applicable 1o PCS

' Communications Act, § 332CHINE), 47 US.C. § 332 By
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providers. The Commission also indicated that we continue to believe that, with respect 1o the
mates for interconmection, ¢ is vnnecessary to preempt state and local regulation at this time,

223. Commenters snd :ﬁ commenters generally agree that the Commigsion should
i ith commercial mobile radio service providers in the same

et with Part 22 Beensees.* Several panies, bowever, argue that the

proposed in the Nofice are insufficient and have oot provided
terconsection for cellelar carriers. ™ Others reply thet these proposals are
ssary or go bevond the s of this nule making.*’ Commenters and reply commenters
the Commission’s tentative conclugion 10 preempt staie regulation of the right 1o
inlercons right to ify the type of interconnection.™® Most
sion’s decision not 10 preempl siate regulation of LBEC
wever, urge the Commission to presmpt state

ana

bt LCemmry Comments & 7; GTE Comments 2t 21; McCaw Comments st 31; MCI Comments st Z,
7 Motorola Comments ¢ 20-21; NABER Comments 2t 17: NYNEY Reply Comments &t 19-20; Rig
Comments a1 56, TDS Reply Comments 8t 4; Talovator Comements &8 33 USTA Comments at ii: Us
West Comments st 31-32; Vanguard Coouoems m 18; see aizo Ameritech Comments at 10, Puctel
Comments st 17; PageNat Comments & 25-26; BMD Comments &8 5. 8w see BellSouth Comments st
35 (claiming that the Comumission is obligated under Section 201 10 evaluate each case on its merits),

“ Comeast Co s gt 6-10; Cox Comments &t 24; GCI Comments & 45 MCT Comments a8
3; Mextel Reply Comments &t 14-15; see adso Rudiofone Reply Comments st 7 (urging that commereial
paging services must receive interconnection of the same guality and on the same terms provided by the
LECs © their own paging subsidiaries); Rig Comvmems &t 6 & n.3 {describing dispute over whether
Southwestern will provide direst inward dial service 1o Rig.

“7 Bell Atantic Reply Comments gt 11 n.16; BellSouth Reply Comments 8t 1-3; Pucific Beply
Commenis & "ig Rochester Reply Comments ut 6, US West Reply Comments 5t 17-18; USTA Reply
Comments &t 7-8. '

* AMTA Commems m 21; Comosst Comments st 11 1.13; Cox Comments 2 w3 CTIA
Comments 8 40, GOl Comments 8t 5 MoCaw Comments &t 32-33; NTCA Comments ¢ 7: Nextel
Comments at 24; NYNEX menents o 20-21; PageNet Comments st 26-3%; Pacific Comments
8t 18; Pactel Paging Reply Comments st 5; Soutbwestern Commente &t 29; TDS Reply Comments at 4;
TRW Comments 2t 34-35; US West Comments ¢ 30; Vanguard Comments at 18-39. Bur see Californis
Comments at 9-10; NARUC Commenis a1 21 {suggesting that the Commission’s presmption propossl i
prevagiure); PA PUD Reply Comunents st 1719,

“* BeliSouth Comments &t 36; California Cormenss 10-11; CTIA Comments st 40-41: DO PSC
Comments st 10; Nevads Reply Comments st 1-2; PA PUC Reply Comments 2t 17-18; Pacific Conuments
a 18 PRTC Reply Commenty st 25; Rochester Reply Comments 2t 6 n.20; TDS Reply Comments &t
5; US West Comments at 30; Yangusrd Conunents 2t 19,

* See GCI Comments 9t 5 (arguing that & State should be aliowed o regulme interconnection raes
only if the Commission grants it authority afier notice and comment); Nexte! Comments &8 2526
{claiming tha the Commiszion has both the lepal muthority and sufficient justificstion 1o presmpt Stae
regulation of interconnection rates); PageNet Comments 2t 28 n.75 {comending that paging carriers niay
not be well suited for dual interconnection rate vegulation because it is impossible © segregate interstate
from intrastate calls); TRYW Conunents at 36 (suserting thst the Commission should preempt State
regulation of interconnection rates for inhevently national or Internationsd services such as those provided
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234, Commenters disagree over our proposal to require commercial mobile radio service
providers to interconnect with other mobile service providers. Some commenien contend that
the Commission should impose interconnection obligations on CMRS providers,®) NCRA
urges the Commission to require facilities-based CMRS providers to allow collocation consisiont
with the Commission’s Expanded Imerconnection proceeding' for local exchange cam-
ers.’® Many parties, however, argue that commercial mobile radio service providers do not
have control over any monopoly, bottleneck facilities, and therefore no need exists 1o mmpose

them any imerconnection obligations™ In panicular, several parties oppose MOT'y
proposal that c:is:as provigders gve interexchange carriers access to customer information stored
in mobile servics dats bases.® Reply commenters also oppose NCRA's proposal that the
Commission impose sxpanded interconnection obligations on CMRS roviders, ™ GTE points
out that the Commission may defer considering whether commercial mobile radio service
providers have an interconnection obligation and, if it appears that demand is not being met,
revisit the issuet” Commenters also differ regarding the sxtent of siafe authomity over a
CMEBS ;}mvid@f‘g RETCOnNLCtIOn @ﬁﬁ@ﬁﬁﬁﬁ and interconnection yates. MoCaw and Nesxted
argue that, in the interest of 2 uniform federal policy for commercial mobile radio sorvice, the
reemnt sttes from imposing interconnection requirements on

Commission should pn :
providers ™ CTIA and McCaw contend that the Budget Act specifically preempls states from
over MES/RDES systemsl.

49 A meritach Comments 2t 10 n.20; Bell Adantic Comments at 60, GCI Comments at 4; Grand
Comments 8t 2-3; MCI Comments & 10, NCRA Commens a2 23; NYNEX Reply Comments at 19-23
(“However, new licensess or developing services should nol be permined to use IterCOnnection 5 &
substitste for the prompt construction sad implementation of their own independent networks. % Pacific
Comments 2t 1930; USTA Comuments a1 11; US West Comments #t 33-34. Bur see TDS Comments &
20 (arguing tha the Commission should require commercial mobile service providers to provide
interconnection 1o uther mobile zervice providers only whers necessary 1o assure that the operations of
sdiscent non-regional systems providing CMRS offerings in the same radio service have & fair opporunity
10 interconnect to profoote regional roaming). '

AR Lee note 489, infra.
3 NCRA Comments 22 9-13,

S ANChy Comments at 2-3; Arch Comments st § 020, CTIA Comments st 41-42; IVC
Parmerships Comments at 2-3; MeCaw Comments st 31-32; Mew Par Comments st | 1-12; Nestel Reply
Commenss 2t 15; Pacwed Comments 2t 10-11; Paciel Paging Comments & 6 8.13; Pageler Reply
Comments 3t 2: PNC Comments 2t 4-5; Southwestern Comments at 39-30. See also BellSouth Comments
st 36; Centary Comments &t 7, TRW Comments &t 36 .72, Vanguard Comments 8 1517

55 pactal Reply Comments at 15-16; Southwestern Reply Comments 2t 9-10.

438 teti Atlantic Reply Comments at 11 OF 14 Reply Comments gt 21-22; Pacific Reply Comments
st 2-3; Pactel Reply Comments 8t 14 0.38; Southwestern Reply Comments 2 §: TDS Reply Comments

at 5-6.
7 CPTE Comuments &8 22, See also Sprint Reply Comments at 7-8.

83 paoren Comments & 32-13; Mexte! Reply Comments at 1316, See also NORA Comments &
23 (arguing that the possibility of State regulation must be kept open gnless there s a fadersily mandated
right of sccess on 3 cost basis to commercial mobile radic service providers); New Par Comments at 12-
13 (asserting that if the Commission imposes interconnection obligations on commercial mobile radin
service providers, it should presmpt Suue suthority to regulate such interconnection).
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regulating the rates charged by s CMRS provider, including rates for intercomnection.*” Other
pariies, however, claim that Congress did not imtend to preempt siate regulation of tizg
mierconnection rates of CMES providers, only the rates those providers charge 1o end users,

225, Many parties support the Commission’s determination that the Budget Act dogs not
limit the Commission's authority 1o feguire common cariers to provide interconnection to
private mobile radio service providers.* Some parties urpe the Commission to clarify or
strengthen the rights of private mobile radic service providers.*® Several paging companies

iy argue that if common carrier paging is ified 55 PMRS, these mobile wrvice
providess should not lose their existing i nection rights.*® (nher commenters and reply

unents PMES providers should st have the same interconnection rights &s.

P

ed opinions with respect 1o LEC oblipations to interconnect

s support the proposal in the Nodee that PCS
cted right 1o intercomnect with LEC facilities regardiess
' B ified 33 commercial or private mobile radio service
providers.*® Several commenters urge the Commission 1o clarify or strenpthen the interoon-
nection vights of PCS providers. ™ Commenters agree with our propoesal to preempt inconsis-

et gate vepulation of interconnection. ™ MCT also supports our proposal not 1o preemp,

**® CTIA Comments t 41: New Par Comments zt 13-14,

R HARUC Comments & 22-2%; New York Comments st i2-14; Vaﬁgumﬁ Comments a1 19-20.

1 AMTA Commens st 21; Celpage Comments &t 4; RMD Comments 2t §; Pagenan Comments
at 10-11; PageNet Comments at 25-26,

*? Motorola Comments a2 21 NABER Comments at 7.

* Pageman Comments & 10-1 §; PageNet Comments &t 25-26; see als AmP Reply Comuments at
4-3; Telocaor Reply Comments 8 10,

* Bell Atlantic Comments & 40-41; GTE Conunents st 21-22; MCI Reply Coruments at 4-5; US
West Comments 2t 32-33. See ale OTE Reply Comments o 13 (urging the Commission to defer
Budgment to sllow marker forees to teke effect firsty, Nextel Comments at 25 .44 {arguing that 1o the
extent thay private mobils radio service carviers require the sume interconpection srrangements 4s &
commercial moblie radio service, they are likely offering a functionally equivalent service and should be
classified 25 9 CMRS provider for regulatory purposes).

* Celpage Comments &t 5, CTP ¢ omments 8t 2; NCRA Comments 20 23-24; Pacific Comments
8t 20, Pagemart Comments ot 12 BEMD Comments ot &, Telocaor Comments & 23 Time Warner
Comments st 710, TRW Commenss at 35, Bw see MO Reply Comments gt 3-5 {questioning the

Commission’s authority to gram private carriers the same interconnection rights 3z commercisl mobile
radic service providers).

** Cox Comments at 3; GCI Comments at 4-5; MCT Comments gt §; Telocator Reply Comments
at i

7 OTP Comments at 2; Comeast Comments 8 11; MO Comments & §; Pagemars Comments at
28; Time Warner Comments at 10,
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&t this time, state regulation of the rates LECs charge for PCS merconnection. ™ In addition,
several parties suppon the Commission’s proposal to require LECs to tanff rates for PCS
imerconnection. : v

227.The Notice vefers 1o the right of mobile service providers, patticularly PCS
roviders, to interconnect with LEC facilities. The “right of interconnettion”” to which the
Notice refers is the right that flows from the common carrier obligation of LECs *'to establish
physical connections with other carriers” under Section 201 of the A6, The new provisions
of Section 332 do not augment or stherwise affect this obligation of interconnection.

228, Previously, the Comumission has required local exchange carriers o provide the type

of imerconnection reasonably mm by all Part 22 leenses.™ In the case of cellular
carriers, the Commission found senarale interconnection arrangements for interstate and
intrastate services are not feasible, Therefore, we concluded that the Commission has plesary
jurisdiction over the physical plant used in the intercompection of cellular carriers and we
preempted state regulation of mterconnection. We found, however, that 3 LEC's rates for
e ion are severable becauss the underlying costs of interconnection are segregable.
Therefore, we declined to preempt state regulation of o LEC's rates for interconnection. The
Commigsion recoguized, however, that the charge for the intrastate component of intervonnection
may be g high as to effectively preclude interconnection. This would negaie the federal decision
to permil imerconmection, thus potentislly warranting our preemption of some aspecis of
particular intrastate charges.
‘ 229. The Commission has sllowed LECs to negotiate the terms and conditions of
imterconnection with cellular carriers. We required these negotiations © be conducted in good
faith. The Commission stated, “we expect that tariffs reflecting charges to cellular carriers will
be filed only afier the co-carriers have negotiated agreements on interconnection. " We also
preempted any stale regulstion of the good faith nepotistion of the terms and conditions of
intgrconnection between LECs and cellular carviers. The Notice, however, reguested comument
on wigemar we should reguire LECs to file mriffs specifying imerconnection rates for PCS
providers, .

| 230. We see no distinetion between 2 LBC"s obligation to offer interconnestion 1o Part
22 licensees and all other CMRS providers, including PCS providers. Theselfore, the
Commission will require LECs 1o provide reasonable and fair imerconnection for all commercial

R acy Commenis & 9 see alie OTP Comments & 2 {contending that the Commission does not
need 1o preempt the rate serting of & sedements procesy as fong a5 the same provess is used for
independent telepbone companies); Nevads Reply Comments at 1-3 {Commission presmption is neither
necessary nor permissible). Buf see Pageman Comments 2t 20 {urging pressaption}. '

% oy Comments 8t 546, CTP Comments at 1-2; Pageman Comments & 19 gee also Comuast
Comments 8t 11-12 {urging the Comunission 10 order LEUs 1o submit sufficient information, such 88
intrastate interconnection tariffs and all contracts for imerconnection and for billing and collection). Buf

see Pacific Comments st 20 {opposing 2 federal tariff requirement).

4% 27 1.8.0. 5 201,
81 prerennnection Order, 2 FCC Red at 2813,

Yy, w291
213 2916,
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mobile radio services. The Commission finds it is in the public interest to require LECs 1o
provide the type of intercommection reasomably requested by all UMIRS providers. The
Commission farther finds that separate interconnection armngements for interstate and intrasiate
commercial mobile radio services are not feasible (7. intrasiate and interstate interconnection
in this context is inseverable) and that state regulation of the right and type of interconnection
urpose of ensuri iﬂms fnterconnection to the interstate

would negate the imponant federsd purpo
netwark. Therefore, we preem state and local regulations of the kind of interconnection ©

which CMRS providers are entitled
231. With regard o ﬁ;@ azmﬁ of 1.3‘?53 intrastate mmmmm rates, we continue i

bahﬁvs that LEC coss associated with ﬂ?mvzsw:s of interconpeciion for imerstate and
intragiste cellular samm e segable, ™ and, therefore, we will not preempt siate
regﬂiazmn of LEC intrasiate intes ction mxwappimahic to cellular carriers at this time. With

3 amﬁ Pagemart srgue that we should preempl state

paging carriers far mterconnection because LEC costs
tion are not jurisdictionally segrepable. ™ We do not find the
et m;i Pagemurt o be pmuaszva, in light of the fact that our Part
C isterconnection rates for common carrier paging
ies, withow sy complaints,

232, In pro mable inten {RS providers, LECs shall be subject
o the followin ?zrsz the pmc;;ﬁe of mazma} compensation shall apply, under
which LBCs e CMRS providers for the reasonable costs incurred by such

providers in terminating imfﬁc i%zat oniginates on LEC facilides. Commercial mobile radio
service providers, as well, shall b@ mz;zzzm,i 1o provide such compensation 1o LEC: in connection
with mobile-originated teaffic terminati ng on LEC facilities, This r@;umem is in keeping with
actions we alveady ﬁmmmmwmzzpmm

233, Second, we require that LECs shall emablish reasonable charpes for intersiate
interconpection gsmv;é& 1o commercial mobile radio service licensees, These charges should not
vary from charpes ssiablished by LECs for imerconnection provided to other mobile radio
seavice providess. In s complaint proceeding, under Ssction 2@3 of the Act, if 2 complainant
shows that 2 LEC is charping different mues 2 the same type of interconnection, then the LEC
shall bear the burden of demonsteating that any variance in such charges does not constitute an
unreasonable discrimination in violation of Section 202(s) of the Act. -

234, Third, in determining the type of interconnection that is reasonable for s commercial
mobile radic service system, the 1EC shall not bave authority to deny to 2 CMES provider any
form of intercomnection arrangement that the LBC makes available 1o any other carrier or otber
customer, unless the LEC meets its burden of demonstating that the provision of such
intercomnection arrangement to the requesting commercial mobile radio service provider either
iz not technically feasible or is oot economically rmasonsbie.

. Although we requested comment on whether LECs should taniff interconnection
rates fm ?{IS providers only, our experience with cellular interconnection tssuss and our review

4 Soe Louisiana PSC, 476 U.S. at 375 n.4; Maryland Pub. Serv. Comm'n v. FCC, 909 F.2d 1510
{030, Cir. 1990); California v. FCC, 905 F.2d 1217 (9t Cir. 1990); Ulinois Bell Tel. v, FCUC, 883 F .2
104 (0.C. Cir. 1989); NARUC I, Texas PUC, NCUC & NCUC 8.

¥ Ler Imterconnecsion Order, 2 FCC Red at 2912,
4% paseMet Comments at 28 n.75; Pagemart Commenis st 12,
AT Spe dserconnecyion Grder, 2 FCC Red & 2915,
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of the comments have convinced us that our current system of individually negotialed contracts
between LECs and Part 22 providers warrants review and possible revision.*” We believe that
commercial mobile radio servics imerconnection with the public switched nerwork will be an
pssential component in the successful establishment and growth of CMRS offerings. From the
perspective of customers, the ublguity of such interconnection arrasgements will help faciliate
the universal deploymen: of diverse commersial mobile radio services. From a competitive
perspective, the LBECs provision of interconnection 1 CMES licensees 8t reasonable rates, and

easomable terms and conditions, will ensure that LEC commercial mobile sadic service
affiliates do ot receive any unfair competitive advantage over other providers i the CMRS
marketplace. Therefore, we intend to msus a Hotice of Proposed Bule Mﬁ% requesting
comment on whether we should require LECs to 1anff all imterconnection rates.

236, Although we requested comment on whether to impose equal access obligations on

PCS providers, the Budget Act does nol require us to make such 8 determination within any

tatutory deadline. Because this issue also arses in 3 pending petition for mie making filed by

regarding equal access obligations for cellular service providers, we believe 1 is more

g’éi@m to defer any final decision in this area and 1o address these issues in the context of the
petition. ,

237, The Notice also requested comment on whether we should require CMRS providers
to provide interconnection to other carriers. As commenters point out, our analysis of this ssue
must ackwowledge that UMES providers do not have control over bottiepeck facilities. In
addition, we note that the relatively few complaints the Commission has received conteming
celhlar carriers’ denial of interconnection have involved allsgations that cellular carriers refused
o allow resellers to intercommect their own facilities with those of cellular carriers under
reasonable or non-discriminatory terms and conditions *' ‘This situation may change as more
competitors enter the CMRS marketplace. In panticular, PCS providers may wigh 10 imterconnect
with cellular facilities, or vice versa, which could also aliow for the advantages of imterconnect-
ing with 3 LEC. Also, we do not wish to encourage a gituation where most commercial traffic
must go through a LEC in order for a subscriber to send a messape 10 8 subscriber of another
commercial mebile radio service. Because the comments on this issue are so conflicting and the
complexities of the issse warrant further examination in the record, we have decided to explore
this 1ssee in 3 Hotice of iﬁ&g&xiry, This procecding will address many of the related issues mised
bg commenters. For example, MCT raises the issue of whether CMES providers’ imerconnection
obligations include providing sccess to mobile location data bases, and providing routing

W tee. 2.5, Comeast Comments at 6-10; Cox Comments & 24, GO Comments & 4-5; MU
Comments &t 3; Rig Comments 28 6 & n3.

7% 1yis Notice may slso vequest comment on whether we should mandate specific tariff rate slements
and, i so, how these rate slements should be structursd, or whether we should apply slternative
requirements on LECs that would ensure reasonable interconnection charges for MRS providerns.

8 0 Telecommunications Corp., Policies and Rules Pertaining to Equal Access Obligatiom of
Cellular Licensees, Petition for Rule Making, RM-8012, filed June 2, 1992, We note that the federal
court having jurisdiction over the Modification of Final Judgment in the Bell System divestiture
procesding may be ssked 1o determine whether equal aczess obligations antach 1o GTE's or the Bell
Operating Companies” offering of PCS.

S Lo, 2.5, Continental Mobile Tel. Co. v. Chicago SMEA Limited Partnership, File Mo, E-93412
ifiled Cet. 9, 1991); Celinet Communications, Inc. v, Detrolt SMSA Limited Partnership, File No. #1853

{filed Mar. &, 1991}
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mfamazzm to interexchange carriers and other carviers®® We agree, however, with
commenters who sgﬁ:haz the statutory language is clear, that ¥ we do ngmm wnterconnection
by aﬁé@ﬁm providers, the statute preempis state regulation of imterconnection rates of CMRS
providers

238, The Motice of Inquiry will alse allow the Commission to explore the issue of resale
of commezcial mobile radio service. NCRA raises the issue of CMES providers' interconnection
obligations to mesellers. Severs! commenters alswo guestion whether the Commission should
m:gmm CMRS providers W aﬁm facxizms»basaﬁ competitors to reseil ii:azr services. The
mygission baz a3 long | f dealing with issues mzazmg o miﬁm‘a Our policy has

Es rohibit wireline common carriers and cellular carriers from denying service t©

In the case of cellular, however, the Commission has aliowed a celiular carrier

0 ﬁmxy resale 1o s faciliies-based competitor in the same maske: after that competitor’s five-

f‘ﬁi~m period has expired.* The Commission reasoned that requiring resale 1o a famixmso
mﬁsﬁ age celinlar licensees from building out their own systems. ™

g before us, we wﬁi cﬁm our resale policy with respect to

CMRS pmvzém Our Notice of Inquiry will explore whether we sixmid reguire all

ﬁm to provide sesale to those wix:s m non-facilities based competitors in the

?c@nm service area as well as o facilities-based competitors that have held izcmsss less than

ive years.

23.1In ad&twa, we reqazasiai comments on whether we should sequire local @xcizaﬁga
carriers to interconnect with PMRS licensees. Although Section 201(a} of the Act provides the
Commission with explicit gm&d&m@a io reguire carniers © establish g:hyzm& commections with
other carriers,”* and there i8 po similar provision for interconnection with non-carriers, this does
a0t ?meiizfiﬁ the Commiss ity o create 3 right to imterconnection for PMRS
Beensees. ™ In this mgmi we conclude that if & complamant shows that a comrmon mar
provides interconnection 1o CMBS licensses while denyin g interconnection of the same E

' 15 livensees, the carrier will the burden of establishing g thzs
1 of & reasonable reguest for zervice in violation of S@cmrs 201{a},

wonld not constinge o

42 Swve MCI Comments 2 10. We note that these issues sre being explored for dominant carriers in
the Commission’s Intelligent Network procesding. See Imeiligent Kerworks, OC Docker No, 91-346,
Notice of Proposed Rule Making, § FOC Rl 6813 {1903).

* Communications Act, § 3320)3), 47 U.5.C. § 33263

# E.g., Resale and Shared Use of Common Carriers Services and Facitities, Docket No. 20087,
Report and i}rée:f, 60 FOC 2d 261 (1976), modified on other grounds, 62 FCC 24 S8 (39771, aff'd sub
nom. AT&T v. FCC, 572 F.24 17 (2d Cir, 1978), cerv. denied, 435 11.5. 875 {1978); Ressle and Shared
Use of Comumon Carrier Domestic Public Switched Natwork Services, CC Diocker Mo, 80-34, Report ang
Order, 83 FCU 24 167 (1280); Celivlar Communications Sysiems, CC Docket Ho. 79-318, Report gl
Order, 86 FCC 24 469 (19813, mudified, 89 FCC 2d 58 (1982), further modified, 90 FOU 34 571 (1980),
appeai dismissed sub nom, United States v. FOC, Mo, 82-1526 (0.C. Cip. Mar. 3, 1983),

2 See Commission decisions cited in note 484, supry.

4% Petivions for Rule Making Concerning Proposed Changes 1o the Commission’s Cellular Resale
Policies, CC Docket Mo, $1-33, Repont and Order, 7 FCC Rod 4006 (1992).

I ar 400708,

B See, 2.p.. Texas PUC, 886 F.20 1325, 1327-35 (0.C.Civ. 1989): Fort Mill Tel. o, v, FOC, 719
.20 89, 82 ¢uh Chr, 1983y, NCUC 7, 537 F.24 1 794785 Hush-A-Phone Corp. v. United Suates, 238
F.208 266, 2680 {(D.C.Cir. 1956 ATET. 71 FOC 24 1, 10-11 (1978
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establishment of an unreasonable condition of service in violation of Section 201(b), and
anreasonable discrimination in violation of Section 202(2).*° We also note that if a service
classified as PMRS is provided for profit and made svailable to the public, mterconnection
would bring the service within the definition of a CMRS because the definition of interconnected
garvice includes “‘service for which a reguest for interconnection is pending pursuam 1o

subsection (1B}

2. Stare Puitions To Bxtend Rote Repulntion iy
&. l ¥

und snd Pladings

240, The statute preempts state and focal rate and entry regulation of all conunercisl
mobile mdio services, effective Augual 10, 1994.%" Under Section 32cH3¥B), however, any
state that has rate repulation in effect as of Juse 1, 1993, may petition the Commission to extend
that anthority based om a showing that (1) *‘market conditions with respect 1o such services fail
1o protect subscribers adequately from unjust and unreazonable rates or rales that are urjustly
or unreasonably discriminaiory:’’ or (2) “such market conditions exist and such service 18 8
replacement for land line twlephone exchange service for 2 substantial portion of the telephone
land Jine exchange service within such Sue.”” ™

241, Section 33N} of the revised statute further provides that the Comnmission
must complete all actions on such petitions, including secongideration, within 12 months of
submission. Under Section 332{c){ $(A) of the revised state, states may also petition the
Commission 10 initiste e regulation, based on the criteria noted above, if no such raie
regulation has been in effect in the state involved.®® If the Commission authorizes stale male
regulation under either procedure, mteresied Jam may, after 8 *‘reasonable time,”" petition
the Commission 1o suspend the regulations.™ In the Nodce we indicated that we intended
establish procedures for the filing of such petitions by the states and interesied parties, and we
sought comments on what Sactors should be considered in sstablishing such procedures.

242, Most of the commenters point outl that Secton 332()(3KA) is clear as o the
songressional intent to prosmpt State and local rate and entry regulation of commercial mobile

 Sor Expunded Interconnection with Local Telephone Company Facilities, CC Docket No. 91-141,
Repont and Crder and Motice of Proposed Rule Making, 7 FUC Red TIE, 4TI (19492}, appenl
pending sub nom. Bell Adantic Corp. v, FOU, No. 82-1612 (2.C. Cir., filed Nov. 28, 1992), reovn.,
§ FOU Red 127 {1992), further recon., 8 FCU Red 7341 {1993), Second Repor and Order and Third
Notics of Proposed Rule Making, § FOC Red 7374 (1993). We note that the Commission may ot
forbesr regarding the requivements of Sections 201, 202, and 208 of the Asct. See Communications Act,

& AA2cHIKA) 47 US.C § 33201 HAL
6 Communications Act, § 332(d¥2), 47 U.5.C. § 332(02}.

! Budger Act, § SUOREN2NAL

0 rommunications Act, § IHOBHARE), €7 US.C. § 332(cBMAB). Suawes must file such
petitions prior to August 10, 1994, Communications Act, § 332eHINBY, 47 LSO § I32(eH3HB).

9 Communicstions Act, § 330ONHA), 47 US.C § 332c)3NA). The Commission must aliow
public comument on any sech pelition and must grant of deny the petition within nine months of
submission.

% . Commission must aliow public comment on any such petition snd grant or deay the patition
in whole or in part within mine months of the date of subnussion, Communications Act, § 332(cH34B),

47 U.5.C. § 33UHIEBS.

Page 81



radio services, the narrow circusestances under which the states may be permitted 1o petition the
Commission for authority to continue or initinte CMRS rate regulation, and the criteria upon
which they must base their petitions. " Thess commenters believe that the state should bear
the burden of proving that rate regulation of commercial mobile radio service providers is
justified because of significant market failures. In this repard, GTE urges the Commission 10

egtablish a strong msszmyzi againgt the imposition or continuation of stae regulstion where
there are multiple CMRS providers. Citing the legislative history, it argues that this presumption

would further the congressionsl tntent thay states not be permitted to reguiate commercial mobils
mdio service, even when provided for basic telephone service, where *‘several companies offer
radic service a5 » means of providing basic 1elephone service in competition with each other,

such that consumers can choose among aliernative providers of this service, "%

commenters assert that the Commission must adopt zpecific
threshold showing that the states must make in onder 10 Jusify tue
i iy services.®™ With respect 1o petitions filed by any stae
ghy preve iine markes conditions will m;&m&m CMRBE gzsbscrsim’s from
able vates or sutes that are enjustly or unreasons bly discriminstory, McCaw
Semonsty rough empirical evidence that (1) market conditions

vary from national norms; (2) CMES carriers have engaped in anti-competitive behavior which
has resubied in harm ,m@a&h@cmgaiaﬁmisammma@f?mmg

-5

consumers thar g vnifon

all interested state agencies or departments or, preferably,
poting 2P sgency o file the petition. ™ In addition, Bell

argues that the stste petity identify the specific existing or proposed sules that
the state wishes to have imposed on CMRES g@mﬁé&m Such disclosure will allow all interested
parties féag notice of the specific rules that the stites may apply to them should the petition be

$1i0 4

245, Several of the commenters argue that any state regulstion that is permitted shouid
be narrowly tailored in terms of scope and duration o remedy the identified marke: breakdown
and (o protec sonsumers. In sddition, the commenters arpue that states should be permitted o
Yt the extent that the Commission has
RS providers, ™

nters favor the adoption of more liberal procedures that
would enable the stares to regulste rates. Initially, NARUC and DC PSC contend that the
language in the second promg of the smiutory showing concerning existing market conditions

% See. e.g.. McCaw Comments a1 23: CTIA Comments at 38, OTE Comments & 24; Rochester
Conunents at 10,

¢ GTE Comments ar 2425, quoving Conference Report st 493,

7 Ser Bell Atlantic Conunents at 42-43; McCaw Comments gt 2495,

% MceCaw Comments st 23,

¥ Bell Atlantic Comments st 41-42,

W 1d. w4243,

®GTE Cémmmts at 35; McCaw Comments gt 24; Century Comments st 38,
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cannot be read Hterally beeause such o showing is the basis for granting the petition under the
first prong of the statutory showing.™® DU PSC notes that the staiute specifies that a stae need
meet only one of the two clauses, and the legistative history does not indicate any intent 1o Hmit
# state petition based on a claim that the new service was a substitute for an existing service by
& reguirement that certain market conditions exist.™

247. DC PSC proposes that states may file a petition at any time showing: (1} that 15
percent of basic service subscribers in any telephone exchange ares do not have access to basic
services offered from any hone company other than s commercial mobile service licensee,
{2} that the rates for basic services offered by the commercial mobile service provider are higher
than the rates of the pre-existing landling mmarmm (3} that the commercial mobile servics
provider bas markel power in 2 relevant market. "™ DC PSC recommends that the proceeding
should provide for public notice and comment within 30 days and 2 response within 15 days by
the state.®™® According to DC PEC, the Commission should grant the petition if either of the
first two teas i met. Otherwise, the Commission should exercise Hs judgment o evaluste 2
showing based on the third et Fi:;agg, DC PSC arpues thal petitions 1o elimingte siate
regulations afier 2 state petition is granted should aot be permitted for a period of three years.
Nevads concers with DC PSC’s proposal. ™ It believes that the uge of DU PEC's proposed
thres-pronged test will allow the Commission to consider the monopoly power of commercial
mobile vadio service providers within specific market areas, not for the state as 2 whole,

248, In addition, NARUC, PA PUC, and Mew York believe that the Commission should
not adopt rigid criteria for state petitions filed with the Commission. PA PUC muaintains that the
criteria adopted in the statute ave clear, and piven the siates’ interests involved, the giates should
be allowed to set forth in their petitions any factors they consider relevant.” NURA proposes
that the Commission adopt 2 review standard thet is sufficiently penerous to *‘assure that local
and siate interesis comtinue o exercise their state stanstory duties,”™® Pinally, New York
argues that the Commission may not preempt states from rate regulating CM% unfess i1 &
satisfied that comsumers in the telecommunications market have the ability (o choose among
CMRS services offered by several entities, and no entity or combination of entities has the
ability 1o control the market prices of these wrvices ™ '

249, Bell Adantic and Southwestern disagree with DC PSC's proposal *® Bell Atlantic
emphasizes that the statute and the legislative history make clear that substitution of wirsless for
wireline service is not sufficient 1o warrant state rate regulation. Rather, the states mugl also
show that there is insdeguate competition in the provision of commercial mobile service, Thus,
it rejects DO PEC’s proposal 1o allow swate regulstion whenever 15 percent of basic service

¥ PSC Comments & 10-11; HARUC Comments 8t 5.6,
B 0y SO Comments 8t 11,
Mot w12,

¥ 4

¥ Nevada Reply Comments & 4-5. Nevada proposes that the first test suggested by DU PSC be
smended slightly to replace the term *"telephone exchange ares’” with the word “area.” & & §,

7 pA PUC Reply Comments a1 22,

M NCRA Comments at 26-25,

3 Mew York Comments at 15,

39 pell Atlamtic Reply Comments st 12-15; Southwestern Reply Comments st 15-17.
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subscribers receive such service from CMRS providers. It also rejects DC PSC's proposal
require & grant of a stale petition whenever 8 CMRS provider’s mies for basic service are higher
than yates for landline service because a comparison of wireless to wircline rales 1 no way
shows that the wireless markel is not compentive.™!! Southwestern disagrees with DC PSC's
test concerning market power of CMES providers in » partcular CMRS market. 1L notes that
DC PCS does not explain how it would measure marker power or whether the states would have
to demonstrate that such power had an actual adverse effect on rates.”” Finally, Bell Atlantic
believes that the proposal to impose a thres-year ?eﬁ@é before parties may seek to repeal staie
regulations is misguided. Those time frames, Bell Atlantic asserts, will depend on such faciors
as the gxtont of rate regulation granted, conditions in the state, and how rapidly conditions
change. :

5. Discussion

2506, We beliove thet Congress, by adopting Section 332(c)(3¥A) of the Adt, intended
generally to preempt state and local rate and entry regulation of all commercial mobile radio
services to ensure that similar services are scoonded suniler regulatory treatment and 1o svoid
undee regulatory bumiens, consistent with the public interest. We also sgree with the
commenters that Section 332{(c)(3) is clear as o the circumstances under which states may be
permitted gtmeza the Commisgion for authority to regulate rates for CMRS and the criteria
upon which they must base their petitions.

251, With vegpect 1o all petitions filed by the states under Section 332, we agree with the
commenters that any such petition should be acceptable only if the state agency making such
filing certifies that it is the duly authorized state agency responsible for the regulation of

ecommunications services provided in the stale. With respect to petitions seeking to
demonstrate that prevailing marke! conditions will pot protect CMRS subscribers adequately
from unjust and unreasonable rates or rales that are unjustly or wreasonably discriminaiory, we
agree with the parties who argue that the states must submit evidence to justify their showings.
Any siate filing a petition pursuant to Section 332(c3(3) shall have the burden of proof that the
sate has met the statutory basis for the establishment or continuation of state regalation of rates.
in any event, interested parties will be allowed to file comments in response 1o these petitions
within 30 days after public notice of the filing of the petition. The comments should also be
based on evidence that can rebut the showing made in the petition. Any interested party may file
a yeply within 15 days afier the time for filing comments in response to the petition has expired.
ggg determine that the state has failed to meet this burden of proof, then we will deny the

elition.

252, We agres with the commenters that a stwe should have discretion to submit
whatever evidence the state belioves is persuasive regarding market conditions in the staie and
the lack of protection for CMRS subscribers in the state. As 3 general manter, we would consider
the following types of evidence, information, and analysis to be pertinent 1o our examination of
market conditions and consumer protection:

{13  The sumber of UMRS providers in the state, the types of services offered by
these providers, and the period of time during which these providers have offered
service in the stale,

3 Bell Atlantic Reply Comments at 12-13.
2 Southwestern Reply Comments &t 17,
2 Bell Atlantic Reply Comments 2t 14,
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{3} The number of customers of sach such provider, and trends in sach provider's
customer base during the most recent annual period (or vther reasonable period
if annual data is not available), and annus! revenues and rates of return for sach
such provider, '

{3 Rate information for sach UMRS provider, including trends in samgaviﬁer’s
rates during the most recent anmual period {or other reasonable period if annual
dats i not available).

{4)  An asseszment of the extent to which services offered by the CMRE providers
3t the state proposes 1o regulate are substituteble for services offered by other
carriers in the state. :

(%) Oppormnities for new entrants thal could offer competing services, and an
analysis of sxisting barriers to such entry.

(&} pecific allegations of fact (supponed by an affidavit of a person or persons with
rsonsl knowledge) mgarding anti-competitive or discriminatory practices or
gkz&vﬁm o the pan of CMES providers is the sate.

{7y EBvidence, information, snd analvais demonstrating with panicularity instances of
gswsnaﬁc uniugt and unreasoaable rates, or rates that gre unjustly or anreason-
iv discrming By, hﬁm upon CRBRS subseribers. Such evidence simaxi{i
inciude an examination of the relationship between raigs and coys. We will
congider especisily probative the demonstration of 2 pattemn of such rares, i 1t
also is demongirated that there is 3 basiz for concluding thar such & pattern
signifies the inability of the CMRS marketplace in the state to produce reasonable

rates through competitive forces.

{8}  Information regarding customer satisfaction or dissatisfaction with services offered
y CMRS providers, mcluding statistics and other information regarding
compiaints filed with the gate regulatory commission.

In addition to the sbove-described evidence, information, and analysis that a state may submit
m connection with s petition, we conclude that & state must identify and gmvéde & detailed
giesgggm of the specific existing or proposed rules that 8 would establish if we were 9 grang
s tite 1N

253. With respert to petitions filed by any state seeking to demonstraie that state mie
regulation 18 appropriste because the commercial mobile radio service i3 3 replacement for
iandline tolephone sxchange service for a substantial portion of the wlephone land line sxchange
service provided within the state, we disagree with DC PSC’s arpument that the language of the
statute canmol be read literally o require states 1o demonstrate that market conditions are such
that customers are not protected from unjust and unreasonable rates, or rates that are unjustly
or unreasonably discriminatory. As the legistative history points cuts®

., however, seversl companies offer sadic service a8 & means of
providing basic service in competition with sach other such that consumers
can choose among aliernative providers of this service, # is not the
intention of the conferees thet states should be permitted 1o rogulate these
competitive services simply because they smploy radio as 2 transmission
MEANS.

8 Conference Report 3t 493,
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We agree with the other commenters that such petitions must demonstrmie both that market
conditions are such that they do not protect subscribers adequately from unjust and unreasonable
rates, or yates that are unjustly or unreasonably discriminatory, and a substantial portion of the
CMRS subscribers in the state or a specifi geographic area have no alternative means of
obtaining basic telephone service. Thus, we will require the state 1 provide such information
as may be necessary 1o enable us to determine market conditions prevalent in the state and the
range of basic telephone service alternatives available to consemers in the state,

234, Similarly, petitions to suspensd staie rats regulation must be based on recent
enpirical data or other significant evidence. Finally, as to what constitutes 2 “reasonsble time"
r i od parties to file such petitions with the Commission, we agree with those
who state that parties should not be allowed to file such petitions until the state has
opportunity 1o implement rmle repulation and make the necessary adjustments, We
g r, with the DC PEC » others who seek o sdopt 3 period of three years
ge sute regulations. Rather, we believe that an 18-month period

stetes 25 well 3 inleves 3 m suffi

SRS

ket conditions and gsmvmm of services 1o consumers. Therefore, interested
file petitions 1o suspend stae rate regulation uotil 18 months after such
sity has beep g&ﬁ{@ﬁ OF cxtende.

sted parties will be allowed to file comments in response to thess

i tions § y parties seeking 1o discontinue state regulstion) within 30 days

after public notice of the filing 'of the p - The comments should also be based om evidence

that can rebut the showing made in the n. Any imterested party may file 2 reply within 15
days afier the time for filing

256. We point out that the standards for presmption established in Lowisiana PSC do not
4pply o the roles adopted today.>® In Louisiong PSC the Supreme Coun found that Section
2{%}; of the Communications Act prohibits the Commission fzx;g; gamzsmg federal jm?sziicﬁm
Witn respect 0 **‘charges, classifications, practices, services, faci ities, or regulstions for or in
connection with intrastate  communications services."™ Here Congress has explicitly
amended the Communications Act to precmp. state snd local rate and entry repulation of
commercial mobile radio services without regard to Section 2{b).

opted today do not prohibit the staes from regulating
; ile radio service.”” Fimally, we also note that
in those cases where the Commission authorizes the state 1o reguiate rates for commercial mobile
radio services, such regulations will be authorized only for the specified period of tme we find

2 Under Louisiang PSC, the Cammission may preempt State regulation of intrastate service when
it is not possible to separate the interstite and intrasnue components of the asserted Commission
e Yegulation, Lowisiong PSC, 476 8. 0t 175 4. In construing the *inseparshility doctrine'” recognized

’ by the Supreme Court in Louisiang PSC, federal courts have held that where interstate services are
jurisdictionally “mixed” with intrestate services and facilities otherwise regulated by the states, sste
regulstion of the intrastate service that sffects interstate service may e preempled where the Siue
regulation thwarts or impedes 2 valid Feders gmﬁi% See NARUC i1, Hlinois Bell Tel. v, FOC, 883 F.2d
104 (1.C. Cir. 1989); California v. FOU, 905 £.34 1217 Ot Cir. 1990).

¥ Louisiana PSC, 476 U.5. a 373, quoting Communications Act, §2(b), 47 US.C. § 15200,

7 As explained in note 515, supra, if we determine that 8 Staie’s regulstion of other terms and
conditions of jurisdictionsily mized services thwarts or impedes our federal policy of creating regulstory
symmetry, we would have authority under Lowisiana PSC w0 preempt such regulation.
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to be necessary o onsure that rates will be neither unjust nor unmwmbigl discriminaiory 3
Y

We will make such determination on a case-by-case basis a1 the time regulstory authorization
is extended to a petitioning state. To the extent that such ndings are made, they will remain in
effect until sech time as cocumstiances dictaie.

lansous Issuses Raised by Commenters

288, UTC expresses the view that Commission reorganization is 2 **necessary element’’
in carrying out the reguirzments of the Budget Act, snd then goss on 1o propose 2 *‘conversion™
plan under which the Commission would be reorganized with regard to our administration of
non-broadeast sadio services. ™ We did not seek comment on the issue advanced by UTC.
While this would not preciude us from reaching the issee,™ we bave chosen not to proposs
or pursue Commission reorganization in this rule making,

235, NARUC sugpests that the Commission and the states ghould work together
develop methods to monnor mobile services for purposes of determining whether particular
services classified as private continue to be entitled to that classification. NARUC also proposes
that the Commission and the states should agree 1o the provision of complete reciprocal scoess
to information”” relevant o mobile service monitoring. ™ We sgree with NARUU that state
and federal cooperation regarding methods of monitoring the manner in which services ae
provided by mobile service carriers is reasonable, and we believe that such cooperation can
mmprove monitoring efforts. We further agree with HARUC that stute and federnl cooperation
could address issues such as veciprocal access o mobile service monitoring information. As an
initial step toward x cooperative effort, we are commitied to meeting informally with MARUCs
Communications Commities,

260, Hardy requests that we clarify how the new gr:;guﬁaxm}f scheme would ag;g};; 0
services provided over FM subcarrier chanmels, inchuding PCS service.™ We currently allow
subsidiary communication services transmitted on 2 subcarrier within the FM baseband sipnal.
Under our rules, subsidiary communication services that are common carrier services in nature
are subject 1o common carrier e lation. ™ FM subcarriers may offer 2 vaniety of servic-
es.”” Any mobile servicss provided over PM subcarriers that fall within the definition of
CMRS and were proviously subiect 10 common carrier regulstion will now be repulsted a3
CMEBS. Mobile services provided over PM subcarriers that meed the definition of CMRS but
have been regulated as private radio services, will receive the benefit of our transition rules
before becoming sublect 1o CMRS rules. Pinally, mobile services provided over FM subcarniens
that do not meet the definition of CMRS will be regulated &5 PMES.

M Communications Act, § 332G, 47 U.S.C. § 33AQNE).

ST UTC Comments gt 19, See also AMTA Commens & 16 5.4 UTC also revisits its proposal in
its reply comments. UTT Reply Comments 2t 23-24.

22 We wre not required o give any notice before sdopting 8 rule of Commission organization.
U850 § 5530304

M ONARUC Comments & 11-12.
2 Hardy Comments a0 1-2.
3 Gox Section 73,295 of the Commission's Rules, 47 CF.R. § 73.295.

2 Thess services include: functional music, specialized foreign language programs, radic reading
services, utifity load management, market and financial dats and news, paging and calling, traffic control
signsl switching, bilingual wlevision audio, and point-1o-point or multipoint messages. See id.
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261. RMD asks whether forsign governments and their representatives are eligible end
users of SMR services under Section 90.603(c} of the Commission’s Rulegs.*” SMR systems
are considersd shared systems pursuant to Section 90.179 of the Commission’s Rules, and
persons may share stations only oo frequencies for which they would be eligible for 2 separate
authorization.*™ Our rules expressly enumerate those classes of persons that may be served
by SMR licensees.’™ End user eligibility was limited for some time to persons eligible for
licensing under Subpasts B, C, D, or E of Part 90 of the Commission’s Rules®™® Wireline
ga?;gh&m common carriers and foreign governments and their represematives were expressly
meligible for licensing, pursuant 1o Sections 90.603 and 90.115 of the Rules.™ In 1988, the
Commission amended Section 90.603(c) of the Rules to permit SMRs to serve individuals and
Federal Government agencies.”™ In other words, we expressly allowed two classes of entities
that were proviously not permitted to share SME facilities, to do so. The Commission did £t
make comparable amendments that would expressly permit foreign governmenis or their
represcntatives to recsive SMR service. Section 90.115 comimued to render such entities
ineligible under Pants B, C, D, and E of Part 90, and thus they remained inslipible 1o recaive
service from SMR licensees. Subsequently, we eliminated individual licensing of SMR end
uzers, and SMR systems therefore schieved some of the freedom in end user selection that s
enjoyed by other comumercial mobile service providers, such s cellular carviers. ™ Cellular
services are not restricted in their ability to serve foreign governments or their representatives,
however, whereas we have not amended our Part 90 rules to expand SME end user elipibility
to inciude foreign governments or their represematives. To facilitate symmetrical regulation of
CMES, therefore, we intend to examine in our Further Notice of Proposed Rule Making on the

: treatment of reclassified mobile services whether such a restriction

ion of Mobile Livensees; Cther Actions

(262, In summarizing the actions we have tken in this Order, we believe that the
following points @ghh%g the decigions we have made to implement the oblectives of Congress
in amending Section 332 of the Act. First, we have given comprehensive scope to the term
“mobile service,”” including within the definition all public mobile services, private land mobile
services, and mobile smellite services, and mogt marine and avistion wireless services.

32 See RMD Commests &t 7 0§,
4T O FR. § 90,1794,
M Zee 47 CFR. § 90.80%0),

% See, e.g.. Amendment of Part 90 of the Commission’s Rules To Releass Spectrumy in the 806-
811/851-866 MHz Bands and To Adopt Rules and Regulations Which Govern Their Use, PR Dockes No.
T2-191, Second Report and Order, 90 FOC 2d 1281, 1361 {198 {senting forth previous version of
Sextion 80.8033).

47 C.F.R. 8§ 90.603, 90.115.

5% See Amendment of Part 90, Subparts M and §, of the Commission’s Rules, PR Docket No. 86
404, Report and Order, 3 FOC Rod 1838 (1888

*¥ See Amendment of Part 90 of the Commission’s Rules To Eliminate Separate Licensing of End
Users of Specialized Mobile Radic Systems, Report and Order, 7 FCC Red 5558 (1992).
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263, Second, we have defined the term *commercial mobile radio service™’ in 2 manner
that covers a significant portion of services provided by mobile carriers, because of our
conclusion that such a definition best serves the congressional purpose of making mobile services
widely available at reasonable rates and on reasonsble terms in 2 competitive marketplace, and
is consistent with the broad language of the statwte. Our reading of congressional intent finds
support in the record.®™ Theve are three prongs 1o the CMRS definition: the service must be
provided for &mﬁg it must be imerconmected 1o the public switched network, and it must be
available © public or 10 such classes of eligible users a5 to be effectively available to 2
substantial portion of the public, Under the fire: element of the definition, we have provided that
*for profit’’ incledes any mobile service that i provided with the intent of receiving compensa-
tion or mosetary gain. In the case of services that are not-for-profit, except for a portion of

BxoEss capacity that the licensee offers with the intent of receiving compensation, the service will
be peated as for-profit to the extent of such excsss capacily achivities, v

264, Under the second element of the UMRS definition, we have concluded that s mobiie
service offers interconnected service if it allows subscribers 1o send or receive messapes o or
from anywhere on the public switched network. Boih direct and indirect interconnection with
the PEN suiisfy this oriterion, as well a5 the use of store-and-forward technology. In addressing
this slement of the CMRBS definition, we also heve given an expansive meaning 1o the term
“oublic switched network,” concluding that the network inch the facilities of common
carriers that participate in the Worth American Numbering Plan and heve switching capability.

265, Under the thivd promg of the definition, we have decided that service made available
10 the public’’ means any mervice that is offered without reatriction on who may receive it We
also have concluded that whether 2 sorvice is offered to “such classes of eligible users as 1o be
effectively available to a substantial portion of the public’’ depends on several relevant factors
such as the type, nature, and scope of users for whom the service is intended. We have decided
not 1o consider limited system capacity or coverage of small geographic areas as factors in
restricting public svailability. If 2 service is provided only for internal use or only 1o 2 specified
class of gligible users under the Commission’s Rules, then the service will not mest the “public
availability " prong of the CMRS definition.

266, Third, we have interpreted the term ‘private mobile madio service” by closely
adhering to the stawrory definition, and with the aim of advancing the congressional objective
of applying & symmetrical regulatory framework 1o mobile services. We have determined that

2 Ameritech, for example, arpoes thay,

This proceeding was inltisted &t the direction of Congress 1o establish g
tevel wireless plaving field. At present, common carrier and private radio
services that are indistinguishable 1o the consumer are subject to very
different regulstion. Thiz caused the House Commnitize on Esergy and
Commerce o conclude thet “the dispsnities in the cumrent reguistory
scheme could impede the continued growth and developmen of
gommerciad mobile servicss.” . . . By scusblishing lke repulation of
substitutable services, the Commission will promote competition. This,
in turn, will ensble licensees to better serve the communications needs
of gl wircless consumers and further sliow them 1o mazimize the
efficient use of their assigned spectrum. A crucisl s1ep toward achieving
Congress” goal of regulmory parlty s the establishment of egual
vegulation for cellular and PCS licensees.

Ameritech Comments 2t 1-2 {chiation and footnute omitted).
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the statutory 3%;?“@3 and the legislative history support cur conclusion that 2 mobile service
a5

may be clasgifi PMRS ooly if it does not fall within the smmwgr definition of CMRS and
is not the functional equivalent of a service that meets the thrse-part definition of CMRES. Tho

services that are classitied as PMRS Wﬁi, however, e presumed m unless ;it §5 e onst e
that the servics s the functional equivalent of . In applying the functiona! equivalence
test, we have decided to consider a variety of factors, including whether the mobile service at
issue ié a close substitate for any CMES offering az evidenced by the cross-price elasticity of

267, Founth, we bave applied the various definiions discussed in the preceding
paragraphis 10 decide how 1o classily existing privae land mobile services and common carvier
mobile services. W have decided 1o classify all existing Government and Public Safety services, -
including the Special Emerpency Radic Service, and all existing Indumirial and Land
Transportation Services, other than cerain Bcensess in Business Radio Service, as private mobile
radio services, We also have classified Amtomatic Velicle Monitoring as a privaie mobile ragdio
service,

468, In the Business Radio Service, which has 2 broader range of eligible users than

other Industrisl and Land Transponation services, we have classified Business Radio ficenszees
i service 1o third-party users as CMRBS. Buginess Radio

lernal aystems, or who do not offer interconnected service,

ided to classify SMR licenszes as CMRS if they offer interconnect-
i sification will apply 1o providers of wide-ares SMR service,
and o “‘traditional” SMR sys well. SME hosnsses who do not offer interconnected
service, however, are classified as PMRS. In addition, we have concluded that private carrier
paging (PCP) services should be classified as CMRS, based on our finding that PCP licensess
fit the S&iiﬁiﬁfy definition of UMRS. We have ¢ ted as PMES those private pa ging systems
that service the licensee's interpal communicati eds bat do not offer for-profit service 1o
third-party customers. We have classified 220-777 Milz private land mobile systems using the
same approsch we used for clagsifying SMR and PCP licensees.

270, With respect 1o exigting common carrier services, we have concluded that celiubr
services, 800 MBz air-ground services, commom carrier paging services, mobile welephone
service, mmproved mobile telephone service, trunked mobile telephone service, 454 MHEz air-
ground service, and Offshore Radio Service all should be classified as CMRS because they mest
the statutory definition. With regard 1o mobile satellite service, we have concluded that we will
exercise our discretion under the statule 1o determine whether the provision of space segment
capacty by satellite licensees and other entities may be treated as common carriage. The
provision of both space and earth sepment capacity, either by satellite system licensses providing
service through, for example, their own eanth stabion, or by earth station licensee
resellers directly 1o users of scommercial mobile radio services, will be treated 25 common
cartiage. In addition, we have concluded that we shonld seek further comsment on whether we
should remove current restrictions that bar CMRS providers from offering dispatch service.

£7%. Fifth, we bave determined that personal communications services {PCS) shouid be
classified presumptively as CMRS. Under this sach 8 PLS applicant or licenses would be
repulated as 3 CMRS carrier, but would be able 1o offer private PCS, and be regulated s5
PMRS, upon making the requisite showing during the application process or subseguently, We
conclude that treating PCS as presumptively CMRS most suits the manner in which we have
defined PCS, and the four goals that we have established for the service — speed of deployment,
universality, competitive delivery, and diversity of servicss. _

272. Sixth, we have decided 1o exercise our forbearance authority regarding several Title
I provisions in order v maximize market competition. We have found that our forbearance
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actions will promote competition. We have also found that application of the three-pronged st
set forth in Section 332(c) of the Act warrants forbearance from many Title I provisions. In
general, we have forbome from enforcing any teiffing requirements, and Commission authority
w investigate into existing and newly filed rates and practices, coliection of mercartier
comtracts, certification concerning mier{ackmg directorates, and Commission approval relating
to market entry and exit {respectively, Sections 203, 204, 208, 211, 212, and 214 of the Act).
We have not forborpe from provisions that are unrelated to Commission suthority snd regulstory
obligations {Section 210, are primasily reservations of Commission authority {Sections 213,
215,218, 219, and 221), or are consumer protection-related (Sections 223, , 226, 227, and
2283, In addition, in the case of celluler service, we will shortly issue a Notice of Proposed Rule
Making to extablish monitoring provisions applicable to the cellular markeiplace becsuse of our
conclugion that the celiuler marketploce is nol yet fully competitive, Further, as noted
below * we intend to issue 2 Notice of Proposed Rule Magmg sddressing whether we should
adopt further forbearance actions under Title I of the Act in the cuse of specified classes of
CMES providers.

273. Seventh, we have required LECs o provide reasonable and fair interconnection for
38l commercizl mobile radio services, since we see 0o distinction between cellular camiers {to
whom LECs currently are reguired to provide such interconnection and ail other CMRS
providers, including PCS providers. In addition, we have concluded that if & LEC provides
mtercommection to CMRS providers while denying the same interconnection to private mobile
radio service providers, the carrier would bear the burden of demonstrating why such s praclice
doss not congtitute g violation of Title T of the Act

274. Finally, we have concluded that Congress, in revising Section 3132, intended to
preempl state and focel rate and entry regulation of all CMRS, and we have established 2 nnge
of procedural and other reguirements states must meet if they seek to retain any existing CMES
rate regulation or indtiate such rale regulation for the first time, :

2. Impact on Exigting Servive Providers

275, The following carriers are not subject 1o any new regulatory requirements as 8 result
of this Order: (1} public land mobile service; (2) domestic public cellular radic telecommunica-
tons service; (3) 800 MHz air-ground nadicielephone service; (4) public coast and aviation
statioms; {5) public safety radio services; (6] special emergency radio service; (7) industrial radic
services (except for business radic services); (8 land transponiation radio sesvicss; and {9)
sadiolocation service. Those CMRS services which have tradionally been classified as common
carrier services will be subject to fewer repulatory requirements because we are forbearing from
spplying Sections 203, 204, 208, 214, 212, and 214 of the Act.

276. AVM, most Business Radio Service (BRS) Boensess, and some 320-222 MHZ land
mobile system Hoensess will remain PMES. Private Carnier Paging (PCPs) licensess, BRS
licensess, 220-272 MHr land mobile systom licensees, and SMRs that are reclussified as CMES
hicensees are placed under Title I obligations. Under Sections 201, 202, and 208 of the Act,
these licensess muyt provide intsrconnection upon reasotable request, must not engage in any
unreasonable discrimmatory practices, and will be subiect to Section 208 complaints regarding
any unlawful practicss, These licensees will also be subject w new obligations set fonth in the
following Title I provisions: Sections 206, 207, and 209, which authorize the Commission i
provide remedial relief 1o an aggrieved party pursuant o grant of 2 Section 208 complaint or
finding of a viclation of the Communications Act; and consumer protection-related provisions
of Sections 223, 225, 226, 237, and 228 of the Act. The other Title T provisions from which
we have not forborne do not create any new obligations for these licensees, or have only indirect
impact upon them, becauss they are either unrelated 10 Commission authority and regulatory

3 Loe para. 385, infra.
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chligations, or are gﬁwﬁgﬁimwazieﬁs of Commission suthority. We believe we are oot
imposing any unwarranted burdens on ggvaiﬁ carrers who, by our actions herem, are now
classified s CMRS providers. We are, however, initiating a Funther Motice of Proposed Rule
Making in this procesding to asssss whether Title 11 regulation should be further streamiined for
cerinin classes of CMES providers,

277. As existing common carrier service providers, cellular licensens are not subject to
any sew Tide I obligations. As we have indicated, however, we intend 1o initiate a rule making
in which we will propose to collsct information regarding the cellular markeipiace.

278, The statute provides effective dates for the ““reguistory treatment’” amendments o
ommunications Act and sets forth deadlines for an orderly transition to the changed
pulatory structurs, ™ First, the Satute provide that before Asgust 10, 1984, the Commission
*‘shall issue such modifications or terminations of the repulations applicable (before the daie of
spactment of this Act) to private land mobile services as are necessary to implement the
:.'::.z-'::e-"z:,';:'a::':'i.’.:{ 5 made &y subsection {5}}{2},"”"’ 3&%&% &mgm bas established 2 three-year
transition period during which “‘any private land mobile service provided by any person before

the C
,,» @ o

such date of epactment, and any pagng service utilizing frequencies allocated as of Samzag i,
1993, for private land mobile services, shall | . . be trented as 2 poivate mobile servics.”

278, Several commenters saise the issue of whether the three-year tramsition period should
apply to all private land mobile Heensess who are subject 1o reclassification or whether some
privaie lcemsess, particularly providers of wide-ares SMR services, should be subisct to
wmediste regulstion as CMRS. PN Cellular and PacTel assert that the three-year transition
period should only apply o private licensess whose systems were operationa! as of August 10,
19935 PucTel argues that SME services that sre significamtly different from services
géivxéﬁ on August 10, 1994, should be immedinely subject o %@iﬁﬁ regulation, withowt

efit of the three-year transition period.”™ AMTA contends, bowever, that the transition
provigion was intended o ensure that all providers of reclassified services would have three
yeazs o “3&}2;!?@ their DURINESS plans and marketplace strategios 1o an 3@@3@3? new reguiatory
scheme.”"™ "Finally, in a pleading not filed i this docker, Bell Atlantic petitioned the
Commission to subsect all w , digitally enbanced SMR services, such as those provided
3 LRSS on the Wﬂﬁﬁ thet thess sre V'aew’’ seevices thal

s

by Neousl, to mme

B4 In most respects, Sections 332 and 3(n), o5 smended, became effective on August 10, 1993,
Certain provisions selating 1o State regulation of teros and conditions regarding conumercial mobile radio
services, however, will take effect on August 10, 1984, Ser Budges Act, §8 6002{c)(1), 800R{e){I)
Section 332(c)3HA) of the Communications Act, 47 UL.5.C. § 332(cy3XA}

5 pudget Act, § 60020003

B 5., 5 ODI2H2HB). The provisions of Section 33306 Horeign ownership) are excepied from
the thees-yvear period. The Firye Report and Order widdrassss those foreign ownership provisions.

337 BN Celtular Comments a8t 2-3; PacTel Reply Comments nt 18-18.

5% pacTel Reply 8t 18-19. PacTel also notes that this spproach would not apply to paging services,
pecause paging services are “'grandfatherad” bused on when the frequencies were allocated.

35 AMTA Reply Comments at &.
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were not provided at the tinse the Budget Act was emacted ® Several parties filed oppositions
to Bell Atlantic's pedtion ™! They argue that the Commission has previously ?%;Ci@ﬁ the
argument that wide-ares, dipitally enhanced SMR service is a2 “new’’ service. parties
opposing the Bell Atlantic petition claim that the Commission authorizes digital SMR services
within the existing SMR regulatory framework.*? The parties conclude that the three-year
transition period applies o wide-area, digitally enhanced SMR providers.

2. Discuzsion

280, The Budget Ast provides thas the three-year transition ?eﬁaé appiies to *'any privale
land mobile service provided by any person before [the] date of enactment [ie,, &i&ggz 16,
19931, and any paging service wsing frequencies allocated as of January 1, 1993.°° Bxisting
private services that are subjest o reclassification as CMRS under this Order will therefore
continue to be regulsted as private wotil August 10, 1996, when reclassification becomes
effective. We believe that Congress established the three-year period to ensure an orderly
iransition for all reclassified private services. First, the statute allows one year for the
Commission 1o establish rules, regulations, and policies that will govern the reclassified services.
After we complete this transitional rule making, licensess will have notice of regulations and
policies that will govern their reclassified services. Because these policies may requ
adjustments by hoensees, however, e.g., modification of sguipment, implementas ,
avcounting practices, amd the Bke, the stamste provides an donal two years for privaie
licensees 1o bring their services into compliance with our CMRS mles.™

281, With respect to privaie land mobile services other than paging, the statute applies
the transition to **service provided by any person’’ before the date of enactment. We interpre
this language to mean that the ﬁzm»gw trangition applies to all private land mobile licensees
who were hicensed, and therefore suthonized to provide service, & of August 10, 1993, On the
other hand, private mobile Hcensees who are subject 1o reclassification as CMES and were not
Licensed as of the enactment date, are not subjest to the three-yoar “grandfathering’’ period, and
will therefore be treated as CMRS 22 soon 85 our rules go into effest.

282, While we believe that Congress intended to ééstizsfuiﬁ‘s betwesn pre-enactment and
post-cnactment Hoensees for trangition purposes, we also conclude that Congress did not intend
the transition period 1o apply in 2 rigid fashion to pre-enactment licensess and that 1t did intend
some flexibility in the implementation of these tansition provisions. Therefore, we will allow
grandfathered Licensees to modify and expand existing systems and to acquire additional licenses
i the same service for which they were liconsed prioy to August 10, 1993, In addition, with

t 10 non-grandfathered licensees, we conclude that reclassification should be effactive upon
the sffective date of cur transitional rules for reclassified services, which will be congidered in

0 Ser Perition for Specis] Relief Concerning Enbanced Specialized Mobile Radio Applicstions and
Authorizations, filed Dec. 23, 1983, by Bell Adantic Mobile Systems, fnc, {(Bedl Adantic Petition).
Aldhough the Bell Atlanic Petition and responsive pleadings were not filed in this proceeding, we are
incorporating the petition into this docket because the issues that Bt raizes are idemical 1o those raised by
other commenis.

¥ AMTA Opposition, Dial Page Opposition, and Nestel Opposition. Bell Adantic filed 2 reply.
¥ AMTA Opposition 2t 3-4; Digl Page Opposition at 3-6; Nexte! Opposition 2 7-10.
Y AMTA Opposition st 4-5; Dial Page Opposition at 2 Nexwel Opposition at 11-17.

M Ger, e.g., 132 Cong. Rec. HE163 (duily ad. Aug. 5, 1993} (statement of Chairmsn Markey that
sransition perind provides those with changed regulstory ststes & *‘ressonable time 1o conform with the
new regulatory scheme™ ).
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our transitional rule making 1o be commenced shorly, The transitional rule making will enable
the Comnission to modify hcmm% procedures and harmonize technical and operational rules
for services that are reclassified as - Atiempting to make reclassification effective before
this process is complete would cause significant disruption and confusion in the ongoing
licensing and regulation of sffected private mobils services.

283. We also disagree with Bell Adantic’s view that the three-year transition should not
apply 1o wide-ares SMR services on the grounds that these are *‘new” sexvices. We agree with
parues opposing Bell Atlantic that we have sxpwsséy concluded in past decisions tha: suthorizing
wide-area SMR systems did nx require creation of 2 new service because SMR operators could

vide wide-sres servics under their existine authorizstions and our @Xﬁ!{ﬁ% service mgﬁ&%g
e noie that although Congress was clearly aware of the advent of wide-ares SMB sysiems,
there is no indication thay Co % intended to distinguish these systems from more traditional
SME systemns for transition purposss.™ Therefore, 50 long as SMR licensees who provide
wide-sres service were licensed in the SMR service prior to August 10, 1993, such gervice will
be regulated a5 private for the satutory three-year period. '

in 284. Wi%&m respect 1o ﬁm sexvices, the transition period sppliey mmmﬁiy.
gress specifi rovided paging licensees “*utilizing’” private paging frequencies
allocated as of i, 1892, are 1o be tremtad a5 private mohile radio service providers for

three years. The Conference Report explains that paging was treated separas ely 1 prevent states
from atempting 1o redtrict entry of paging licensees on private frequencies prior 1o the effective

date of our preemption regulations, 5 ,, go into effect until August 10, 1994.% Based
on this provision, we conciude that all private paging licensees are 1o he treated g5 private

mobile gervice providers, repardiess of whﬁher' were licensed before
SHRBOES vw

)
& eding on whether to impose equal access obligations
CMERS providers.
3 tead 1o issus & Notice of Proposed Rule Making in
bechmics reguired by the Budget Act, § 6002(d)(3),

ting M}{S Hicenwees that we have reclassified
aiso delineate the licensing sequirements for

5 See Fleet Call, Inc., § FOC Red 1533 (19913, We have at times provided SMR operators with
sdditional time 1o change thelr sguipment and put in place more advanced technologies, but such
operations take plsce within the terms of their existing SMR licenses,

% To the contrary, Chuirman Markey has indicated that the transition was not intended o distinguish
traditionsl SMR systems from so-called ** enhanced SMR™ systems. Letter from Chairman E. Markey
o Chalrman B, Hundt, FCC, Jan, 28, 1994,

7 Conference Report at 498; ser Budget Act, § BO0CHTHAL
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mobile services. One purpose of this proceeding will be 1o examing the extent 1o
which existing rules can be modified and consolidated 10 scocoum for the
regulatory restructuring we have implemented in this Order purssant o the
Budget Act, a5 seguired by the Budget Act, § 6002(d){3).

{4}  Wentend to issue a Notice of Proposed Rule Making addressing whether LECs
should be required to file tariffs for thelr imerconmection mates applhicable w
CMERS providers,

{3} We intend to issue a Notice of Proposed Rule Making o esiablish monitoring
provisions applicable to cellular liconsess.

{&) We intend shortly after the release of this slem to issue a Notice of Proposed Rule
Making addressing whether we should adopt further forbearance actions under
Title T of the Act in the case of specified classes of TMRS providers.,

{7}  We intend 1o issue & Notice of Proposed Rule Making addressing whether we
should yemove the prohibition of common carviers providing dispatch service,

Y. PROCEDURAL MATTERS: ORDERING CLAUSES

286, The analysis pursuant 1o the Repulstory Flexibility Act of 1980°% i contsined in
Appendix L. ~

287, Accordingly, IT IS ORDERED that the rule changes a3 specified in Appendix A
ARE ADOPTED,

288. IT IS FURTHER ORDERED that the rule changes made hereln WILL BECOME
EFFBCTIVE 90 days after publication in the Federal Register, This action is taken pursuant to
Sections 43, 40), Mz}, 302, W03y, I0HH, 303, 3039, I3, aad 33 of the
Communications Act of 1934, 47 U.8.C. 88 1541, 1340, 157, 302, 30%e), 303D, 303{g3,
3034ry, 3324y, 33UD.

285, IT I8 FURTHER ORDERED, pursuant to Sections 4(1), 443}, and 332U HA) of
the Communications Act, 47 1.5.C. §8 134(1), 154G}, 332K 1MA), that all commercis! mobile
radio service providers with tariffs on file with the Commission SHALL CANCEL such tariffs,
Cancellation shall be by supplement effective upon five days' notice and the supplement shall
reference this Order a5 authority for cancellation. For this purpose, Sections 61,58 and 61.59
of the Commission’s Rules, 47 C.F.R. 88 81,58, 61.59, ABRE WAIVED. These cancellations
SHALL BE FILED no later than 90 days from publication of this Order in the Foderal Register,

220, TT 18 FURTHER ORDERED, that the Petition for Special Relief Conceming
Enhanced Specislized Mobile Radic Applications and Authorizations filed by Bell Aslantic
Mobile Systems, Inc., 15 DENIED.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secroiary

B 5 US.0. § 608
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APPENDIX A
Final Rules

1. The asthority citation for Past 20 is as follows:
53 gﬁaﬁmﬁzy: Sections 4, 303, 332, 48 St 1066, 1082, as amended; 47 C.F.R. §§ 134, 303

2. Part 20 iz added 10 read as follows:

PART 20 COMD

RCIAL MOBILE RADIO SERVICES
3&:&%@3

20.1  Pumose,

20.3  Definitions,

20.8  Citizenship.

20.7 Mobile services,

209  Commercis! mobile radio service. '

20.11 Interconnection to facilities of local exchange carriers.
20.13 Sste petitions for authority to regulste rates.

20,15 Requirements under Title I of the Communications Act.

Section 20.1 Purpose,

The purpose of these nules is 1o set forth the requirements and conditions applicable t©
commercial mobile radio service providers.

Section 20.3 Definitions.

Commercial mobile radio service. A mobile service that is: {1} A) provided for profit, i.e.,
with the intent of receiving compensation or moneta in: (B} an interconnested service; and
{C) available 1o the public, or 10 such classes of slipible users as 10 be effectively available 1
& substantizl portion of the public: or (2) the functional cguivalent of such 2 mobile service

described in paragraph (13

interconnection or Interconnected. Dircct or indirect connection through automatic or
manual means (by wire, microwave, or other technologies such as stare and forward) o permit
the transmission or reception of messages or signals to or from points in the public switched
petwork.

Interconnected service. A service (1) that is imerconmected with the public switched
network, or interconnected with the public switched network through an interconnecied service
provider, that gives subscribers the capsbility (s communicate (o or receive communication from
all other users on the public switched network; or {2} for which g reguest for such Interconnee-
tion is pending pursuant to Section J3ZCHINB) of the Communications Act, 47 U.5.C
§ 332 IMB. A mobile service offers interconnected service even i the sorvice allows
subscribers 1o access the public switched network only during specified hours of the day, or it
the service provides general access 1o points on the public switched notwork but alse resiricss
access i cenain himited ways, Interconnectud service does not include any interface hetwesn 3
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Heenser’s facilities and the public switched network exclusively for a Heenses's intemnal control
PUIPOLES. :

Mobile Service. A nadio communication service carried on between mobile siations or
receivers and land stations, and by mobile siations communicating among themselves, and
includes (1) both one-way and two-way radio communication services; (2} a2 mobile service
which provides a regularly interacting group of base, mobile, portable, and associated control
and relay stations (whether licensed on an individual, cooperative, or muitipls basis) for private
one-way or two-way land mobile radic communications by elipible users over desipnated areas

of operstion; and (1) any service for which 1 Hoenss is reguired in 2 personal communications

service under Past 24 of this chapier.

Private Mobile Radio Service. & mobile service that is neither 2 commercial mobile radio
service nor the funclionsl equivalent of a service that mests the definition of commercial mobile
sadio service, Private mobile radio scrvice includes the following:

{2} Not-for-profit land mobile radio and gfgfmg servicss thal serve the Hoenses's internal
communications needs as defined in Pant of this chapter. Shared-use, cost-sharing, or
cooperative arrapgements, multiple licensed systems that use third party managers or users
combining resources to meet compatible needs for specialized internal communications facilities
in comphiance with the safeguards of Section 90.172 are presumpiively private mobile radio
services.

{b} Mobile radio service offered to restrivied classes of eligible users. This includes the
following services: Public Safety Radio Services; Special Emergency Radio Service; Industrial
Radio Services {excluding Business Radio Services that offer customers for-profit inerconnected
services); Land Transponiation Radio Services; and Radinlocation Services.

{c} 220-222 MHz land mobile service and Automatic Vehicle Monitoring systems (Part 90)
that do got offer intercomnnected sarvice or that are not-for-profit,

{d) Personal Radio Services under Part 95 of the rules (General Mobile Services, Radio
Control Radio Services, and Citizens Band Radio Services), Maritime Service Stations
{excluding Public Coast stations) (Part 80); and Avistion Service Stations (Part 87).

Public Switched Network. Any common carrier switched network, whether by wire or
radio, mcluding local exchange carriers, inzrexchange carriers, and mobile service providers,
that use the North American Mombering Plan in connection with the provision of switched
Lrvices.

Bection 20.5 Citizenship.

(a) This mule implements Section 310 of the Communications Act, 47 U..C. § 310,
regarding the citizenship of licensees in the commercial mobile radio services. Commercial
mobile madio service authorizations may not be granted to or held by:

{1} Any forsign government or any reprosentative thessof)
{23 Any alien or the represeniative of any alien:
{3} Any corporstion organized under the laws of any foreign government;

{4) Any corporation of which any officer or director is an alien or of which more than
one-fifth of the capital stock is owned of record or voted by aliens or their representatives
or by a forsign government or reprasenistive thereof or by any corporation organized under
the laws of 2 foreign country; or
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{3} Any corporation disectly or indirectly controlied by any other corporation of which
aesy officer or more than one-fourth of the divectors are aliens, or of which more than one-
fourth of the capital stock is owned of recond or voted by aliens, their representatives, of
by & foreign government or representative thereof, or by any corporation organized under
the laws of a forsign country, if the Commission finds that the public interest will be served
by the refusal or revocation of such license.

{b} The limits listed in subsection (3) may be exceaded by eligible individuals who held
ownership interests on May 24, 1993, pursuant o the waiver provisions established in Section
332{c)(6) of the Communications Act. Transfers of ownership 1o any other person in violstion
of paragraph {a} are probibited.

Section 24.7 Mabile servives.

The following are mobile services whhin the meaning of Sections 3(m) and 332 of the
Communications Act, 47 U.8.C. §§ 153, 332,

{a) Public mobile services (Part 22), including fixed operations that support the mobile
yatems, but excluding Rurgl Radic Service and Basic Bxe Telecommunications Radio
rvice (Subpan H);

{b) Private land moblle services (Pant 90), including secondary fixed operations, b
excluding fixed services such as call box opesations and meter reading,

{c} Mobile satellite services (Part 28) including dual-use squipment, terminals capable of
transmitting while a platform is moving, but excluding satellite facilities provided through 2
transporiable platform that cannot move when the communications service is offered;

{d} Marine and aviation services (Part 80 and Pant 87}, including fixed operations that

<

support these marine and avistion mobile gystems;
(¢} Personal radio services (Past 953, but excluding Interactive Video and Data Service;

{f) Personal communications services (Part 24);

. (B Auxiliary services provided by mobile service Hcensess, and ancillery fixed commanica-
tions offered by personal communications service providess;

{h} Unlicensed services mesting the definition of commercial mobile radio service in Section
20.3 of this ,» such a5 the ressle of commercial mobile radio services, but excluding
unlicensed radio frequency devices under Pan 15 of this chapter (including unlicensed personal
communications servics devives),

Section 20.  Commercial mobile radio service,

{a) The following mobile services shall be treated 23 common carriage services and regulated
as commercial moblle radio services {including any such service offered as a hybrid service or
offered on an excess capacity basis (o the extent §t meets the definition of commercial mobile
radio service, or offered as an auxiliary or ancillary servics), pursuant (o Section 332 of the
Communications Act, 47 U.8.C. § 332:

(1) Privaie Paging (Part 50), excluding not-for-profit paging systems that serve only
the licensee's pwn internzl communications needs.

{1} Business Radio Services (Section %0.75) that offer customers for-profit interconnect-
ed service.
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{3} Land Mobile Systems on 220-227 Mz {Past 903, except servicss that are not-for-
profit or do not offer interconnected service,

(3} Specialized Mobile Radio services that provide interconnected service (Part 90,
{&) Public Coast Sutions (Pant 80, Subparn 73,

{6) Public Land Mobile Service {(paging, mobile telephione, improved mobiles telephone,
imynked mobile, and 434 MEz gir-ground services) (Pan 22, Subpart ).

(7) Domestic Public Cellular Radio Telecommunications Service { Part 22, Subpart K.
{8} BOO MHz Air-Ground Radiotelephone Service (Pan 22, Subpart M),
{8} Offshore Radio Service (Part 22, Subpant L.

(10) Any mobile satellite service involving the provision of commercial mobile radio

service {by licensess or resellers) directly to snd ugers, excepdt that mobile satellite licensess
and other entities that sell or lease space segment capacity, io the extent that it does not
provide commercial mobidle radio ssrvice directly to end nsers, may provide space sepment
capacity o commercial mobile radio service providers on 2 non-common carrier basis, if
so suthorized by the Commission.

{12} Personal Communications Services (Part 24), except 28 provided in paragraph (b}
of thiz section.

(12) For-profit subsidiary communications services transmitted on subcarriers within
FM baschand signal, that provide interconnected service (47 C.F.R. § 73.285).

{13) A mobile service that is the functional equivalent of 3 commercial mobile radio
SEEVECE,

{3) A mobile service that does not meet the definition of commercial mobile radio
wIvice 15 presumed to be 2 private mobile mdio servics,

() Any inerested party may sesk to overcome ﬁzaigmsamgmm that a particular

bile service is a private mobile radio servies by filing a petition for declaratory

g%iﬁg challenging a mobile service provider's regulatory treatment as 2 private mobile
o servies,

{A) The petition must show thay:

(1) the mobile service in guestion meets the definition of commercial
mobile radio service; or

(2) the mobile service in question is the functional equivalens of a service
that meets the definition of 2 commercial mobile radio service.

(B} A variety of factors will be evaluated to make 3 determination whether the
mobile service in gnﬂsﬁm ts the functional equivalent of a commercial mobile
radio service, including: consumer demand for the service to determine whether the
service s closely substituable for a commercial mobile radio service, whether
changes in price for the service under examination, or for the comparable
commercial mobile radio service would prompt customess o change from one
service 1o the other; and market research information identifving the targeied
market for the service ander review,
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{C) The petition smuost contain specific allegations of fact supponed by
affidavit(s) of person(s} with personal knowledge. The petition must be served on
the mobile service provider against whom it is filed and contain & certificate of
service to this effect. The mobile servics provider may file an opposition o the
petition and the pelitionsr may file 2 reply. The general rules of practice and
procedure contained in Section 1.1 through Section 1.3 of this chapter shall apply.

{by Licemsses of 3 Personal Communications Service or licants for a Personal
Communications Service lcense proposing to use any Personal Communications Service
gﬁ@m to offer service on a private mobile radio service basis mugt overcome the pressmption

Persons! Communications Servics s 3 commercial mobile radio service, -

(1) The applicant or licensee {(who must file an application to modify its authorization)

ing authonity 1o dedicate a portion of the spectrum for privale mobile radio service,
must include a centification that it will offer Personal Communications Service on a private
mobile mdic service basis. The cemification must include 8 description of the proposed
service sufficient to demonstrate that it is not within the definition of commercial :m%;iie
sadio service in Section 20.3. Any application requesting to use any Personal Communica-
tions Service spectrum to offer service on 3 private mobile mdio service basis will be placed
om public notice by the Commission.

{2} Any iverested party may file a petition to deny the gpplication within 30 days afer
the date of public notice anmouncing the acceptance for filing of the application. The petition
shall contam specific allegations of fact supponed by affidavit(s) of person(s) with personal
knowledge to show that the applicant’s request doss not rebut the commercial mobile radio
service presumption. The petition must be served on the applicant and contain 2 centificate
of service to this effect. The applicant may file an opposition with allegations of fact
g?penm by affidavit. The petitioner may Hle 2 reply. No addiions! pleadings will be

owed. The general rules of practice and procedure contained in Section 1.1 through
Section 1.52 and Section 22.30 of this chapter shall apply. ‘

{c} Any provider of private land mobile service before August 10, 1993 (including any
systean expansions, modifications, or acquisitions of addiional licenses in the same service, gven
if authorized after this date), and any private paging service wilizing frequencies allocated as of
Yanuary 1, 1993, that mest the definition of commercial m@béiamé iﬁ service, shall, except for
purposes of Section 20.3 {applicable August 10, 1992 for the providess listed in this paragraph),
be treated as private mobile radio service untll August 10, 1996, After this date, these entities
will be treated as commercial mobile radio service providers segulsted under this pan.

Section 20.11 Interconnection to fecilitizs of locsl ew&azage carriees.

{2) A local exchange cartier must provide the type of interconnection reasonably reguested
by a mobile service licensee or carvier, within a reasonable time after the reguest, unless such
imterconnection 15 not technically feasible or mmmiaa&i; reasonable. Complainis against
carriers under Section 208 of the Communications Act, 47 U.E.C. Section 208, alleging 2
violation of this section shall follow the reguiraments of Sections 1.711-1.734 of this chapter,
47TCFR B 17111734, :

(by Local exchange carriers and commercial mobile radic service providers shall comply
with principles of mutal compensation. v

{13 A local exchange carrier shall ;;ai reasonable compensation fo 2 commercial mobile

radio service provider n connection with terminating traffic that originates on facilities of
the local exchange carmer.
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{2) A commercial mobile radio service provider &iza}%?ay reasonable compensation to
a local exchange carrier in connection with terminating traffic that originates on the facilities
of the commercial mobile radie service provider, ‘ - )

Section 20.13 State petitions for amimﬁty te reguiste rates.

, (8) States may petition for authority to regulate the intrastate raies of any commercial mobile
mcdio service. The petition must include the following:

{1} Demonstrative evidence
i mﬁm ﬁ{} m IR Z.-Z‘Z'E'
upressonable rates or rates
a state’s petition may include demons :
mmercial mobile madio serv not protect subscribers adeguately from unjust and
de mies, or rates that are unjustly or unreasons bly discriminatory, and that
portion of the commercial mobile vadio service subscribers in the siate or 2
ified propraphic ares have no alternatives means of obtaining basic telephone service
ais showmng may include svidence of the range of basic telephone wrvice altematives
vailable to copmmers in the stwe.

. (&) The following is a von-exhevstive list of examples of the types of evidence,

information, and analysis that may be considerad pentinent to determine market conditions.

g consumer protection by the Commission in reviewing any petition filed by 2 state under
b b o

{i) The number of commercial mobile radio service providers in the state, W
of services offered by commercial mobile radio service providers in the state, and the
period of time that these providers have offered service in the stae,

{ii) The number of customers of euch commercial mobile mdic service provider in
the state; trends in each provider's customer base during the most recent amwal period
oy other datn m‘mng Anihiey ressomabis ?@ﬁ@é i armusl gaty i3 gmvgﬁi&b&a; Eud
annual vevenues and rates of retumn for each commercial mobile radio service provider,

(1) Rate inform ation for each commercial mobile radio service provider, including
trends in each provider’s swes during the most meent annual period or other dats
covermg another reasonsble period if snowal data is unavailable.

{iv) An assessment of the extent 10 which services offered by the commercial
mobile radio service providers the state proposes 1o repulate are substivotable for
services offered by other carriers in the state,

{¥} Upponunities for sew providers 1o enter into the provision of competing
services, and an analysis of any bary

1ers 1o such entry.

{vi) Specific allegations of fact (supported by affidavit of person with personal
mowledge) regarding amti-competitive or discriminmiory practices or behavior by
commercial mobile radio service providers in the state.

{vii) Bvidence, information, and analysis demonstrating with particularity instances
of systematic unjust and snreasonable mates, or rates that are unjest or unrsasonabl
discriminmtory, mmposed wpon commercial mobile radic service subscribers. Suc
evidence should include an examination of the relationship between rates and costs,
Aﬁdizﬁen%}g evidence of a patters of such rates, that demonstrates the inability of the
commercial mobile radio service marketplace in the state to produce reasonable rates
through competitive forces will be considered especially probative,
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(vii) Information regarding customer satisfaction or dissatisfaction with services
affered by commercial mobile radio service providers, including statistics and other
information about complaints filed with the state regulatory commission,

(3) Petitions must inclode a certification that the swate agency filing the petition is the
duly authorized state agency responsible for the regulation of telecommunication services
provided in the state.

{4) Pelitions must identify and describe in detail the rules the state proposes to establish
if the petition is granted.

{3) States have the burden of proof. Interested parties may file comments in suppost or
in opposition to the petition within 30 days after public notice of the filing of & petition by
2 stafe under this section. Any inierested party may file o veply within 13 days after the
sapization of the filing period for comments. No additional pleadings may be filed, Except
for Section 1.45, practice and procedurs rules contained in Sections 1.42-1.52 of this
chapter shall apply. The provisions of sections 1.771-1.773 do not apply.

{6} The Commission shall a0t upon any petition filed by 2 state under this paragraph not
tater than the end of the nine-month period after the filing of the pelition.

{7} If the Commizsion granis the petition, it shall authorize the state 1o regulate rates
for commercial mobile radio services in the state during » reasonable period of time, as
specified by the Commission. The period of time specified by the Commission will be that
fnecessary o ensure that mates are just and reasonable, or not unjustly or unreasonably
discriminatory.

_ {b) Stmes that regulated mtes for commercial mobile services as of June 1, 1993, may
petition the Commission under this section before August 10, 1994, to extend this authority.

{1) The petidon will be acted upon by the Commission in sccordance with the
provisions of paragraphs {331} through ()5} of this section.

{2) The Commission shall act upon the petition (including an reconsideration) not jater
than the end of the 12-month period following the date of the iling of the petition by the
state mvolved. Commercial mobile radio servics providers offering such service in the state
shall comply with the existing regulations of the state until the petition and any reconsidera-
tion of the petition are acted upon by the Commission,

(3} The provisions of paragraph ()7} of this section apply to any petition granted by
the Commission under this paragraph.

{c) No sooner than 18 months from grant of authority by the Commission under this section
for state rate regulations, any interested party may petition the Commission for an order 1o
discontinue state authority for rate regulation.

{1} Petitions to discontinue state authority for mie regulation must be based on rocent
empirical data or other significant evidence demonstrating that the exercise of raie authority
by  state is no longer necessary o ensure that the rates for commercial mobile are just and
reasonable or not unjustly or unreasonably discriminatory,

{2} Any interested party may file comments in suppon of or in opposition 1o the petitdon

within 30 days afier public notice of the filing of the petition. Any interested party may file
s reply within 15 days after the time for filing comments has sapired. No additions
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pleadings may be filed. Bxcept for 1.45, practice and procedure rules contained in Sections

1.42-1.52 apply. The provisions of Sections 1.771-1.773 do not spply.

agraph within nine months after the filing of the petition,

Section 20.17 Regu rements under Title T of the Communications Act.

{8} Commercial mobile radio services providers, 1o the extent applicable, must comply with
Sections 201, 202, 206, 207, 208, 209, 216, 217, 223, 225, 936, 227, and 228 of the
Communications A, 47 U1.5.0 §§ 201, 202, 206, 207, 208, 209, 216, 217, 223, 228, 226,
227, 228; part 68 of this chapter, 47 C.F.R. Past 68; and sections 1.701-1.748, and {.B1%5 of

this chapier, 47 C.F.R. §§ 1.701-1.748, 1.814.
{6} Commercial mobile radio service providers are not required so:

{1} File wriffs for imterstate service 1o theiy customers, or for intersiate scoess service,

or comply with seeticms 1.771-1.773 and part 61 of this chapter;

{2} PFile with the Commission copies of contracis entered into with other carviers or

comply with other reporting requiresnents, or with sections 1.781-1.814 and 43.21 of this

CERTRey by .

{3) Sexk suthority for mteriocking directors {section 212 of the Communications Act);

{4} Submit applications for new facilities or discontinuance of gxisting facilities (Section
214 of the Communications Act).

{c} Nothing in this section shall be construed to modify the Commission’s rules and pobicies
on the provision of internations! service under Part 63 of this chapter,

3. The avthority citation for Part 72 continues o read 85 follows: |
Authority: Sections 4, 303, 48 Su. 1066, 1082, as amended; 47 C.F.R. §5 154, 303,
Part 22 Public Mobile Service

4. Section 22.1 is amended by adding paragraph (g) 1o read 25 follows:

Bection 22.1 Other applicable rule parts.

£ oM &k sy g &®

(g) Part 20 whick governs commercial mobile radio services which include the following
services in this pan: :

{1} Poblic Land Mobile;

{2} Offshore Radio Service;

{3} Domestic Public Cellular Radio Telecommunications Servive:
{4} 800 MMz Alr-Ground Radiotelephone Service,
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3. Bection 22.13 is amended by removing paragraph (f1.

6. Section 22.43 is amended by removing paragraph ()(2).

7. Section 22. 3 is removed.

" 8. ‘The authority citation for Part 80 continues 1o read as follows:
Authority: S&i&@f&s 4, 303, 48 Bz, 10866, 1082, as amended; 47 C PR §§ 154, 303,
Part 80 Stations in the Maritime Service -
2. Section 80.3 is amended by removing paragraphs (2) through k), by mﬁésigﬁ&fiﬁg paragraphs
{1}, and (1) through (o} 2s {g), and (b} through (), respectively, and by adding new paragraph
(£} to read as follows:

Section $0.3 Other spplicable rule parts of this chapter.

o & % - & 2 L

{f) Part 20 which govems commercial mobile radic services which include Subpart J of this
part {pubdic coast stations).

L & ®_o® * » L

0. The authority citation for Part 90 continues to read a5 follows:
Authority: Sections 4, 303, 48 Suu. 1066, 1082, as amended: 47 CF.R. 46 154, 303
Part 30 Private Land Mobile Radio Service
11, Section 90.5 is amended by redesignating parsgraphs (b} through () as paragraphs (3)
through (k), respectively, and by adding passgraph () to rad 25 follows:
Section %0.5 Other applicable rule pants.

8 ¥ B8 ® & ®»

{h) Part 30 which governs commercial mobile radic service applicable to centain providers
in the following services in this pan:

{1} Business sadio service;

{2} Private paging;

{3) Land mobile service on 220-222 Mz
{4} Specialized Mobile Radic Service,
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12, The authority citation for Part 99 continues to read as follows:

Authority: Sections 4, 301, 302, 303, and 332, 48 Star. 1066, 1082, as amended; 47 U.S.C.
§8 134, 301, 3&}23 303 and 332, unjess amise noted.

raphs (b} through (3}, respectively, and by ailding 2 new pa

raph {g} to read
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The following table lists the provisions of
in this Order, ogether with related provisions
table is intended a3 a guide for the reader,
imerpretative s

dex of Rules

APPENDIX B
nd Related Provisions

refer (o the Communications At

Purpose of Part

Part 20 of the Commission’s Rules, as adopted
in the Communications Act and this Order. The
and is not intended to have any decisional or
gnificance. Paragraphs in the third column refer to the text of the Order; settions

Waone spolicable,

0.1
2.3 1 Definition — Commercial mobile radio serviee | §9 4349, 54-60, 6370, 7080 & 3324y i} 5
0.3 | Definition — Interconnection or Interconnected | € 35-38; 88 332 1Ry, 3320413y
20.3 | Definition — Interconnested service 94 2480 8 3320y E!
0.3 1 Definition - Mobile service €% 34.38: & 3n)
203 | Definition ~ Private mobite sudio ssrvice 19 76-80; § 132K3) Ei
20.3 | Definition ~ Public switched network 99 556l § 332040
20500} § Citlzensbin - Seneral resgizements § 340 |
20,503 | Citizenabip — Bsception 3 332036}
20,7 1 Mobile servios €% 3438
i 20.7¢a} | Public mobile savics (Pan 231 99 34, 38
.73 | Private land mobile servies (Part 80 135 ]
20,7} | Mobile satellite service (Pan 15 %435, 28
20.7d) | Murine, gvistion serviees {Parts 80, 87} € 34
2. Hey § Porsonal radit service {Part 93) 223
i 2008 | Porsossl communicationy seyviee {Part 24) g 23
0. gy Aux?i‘wy sorvives; POS sncillary fined €35
i gervices
20.%0y | Unlicensed services €37
20.9 | Commercial mabile mdio service B8 33w i AL, 3321d¥ 1
20.%a3(1) | Private pagine (Pan 90) 2 G847
20.9(2)2) | Business Radie Services €% 86-87
20933} | 220022 MHz land mabiic'wrvice {Part ¥ %€ 24.95
20,9834} | Specialized mobile radio-service (Pan 90 29 8893
20,9055y | Publiv coust stations {Part 80) g 83
20 9axsy | Pubdic land mobile seeviee (Part 223 g 102
2. 9ax 7y | Cellular service (Pan 20} g 102
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2.3 8

éir'-gmmd service {Pert 223

20.90aY% | Offshore radio service {Part 23) € 102 & note 311
20.9(3(30) | Sateliite service (Past 25} 43 108100
28,9311 | Persons! communications seevices {Part 24) € 118
2.9y 12) | FM subcardier (47 CF.R. § 73.29%) € 260
20.9=}(13) | Punctionally sguivalent services 8¢ e
20.900) | Persons! communications service €112 g
20.%0c) | Transition 99 280-284 5!
23,1 1a) | LEC interconnection reguirements %€ 230, 233234, & IHoINE Ei
20.114b) | Mutusl compensation § 232 '
20,1331} | State petitions for vate segulstion — Geaparsl §% 251, 233 3 33%UINA)
evidance
0. 130002} | Types of evidence g 252
20, 1330y | Filing entitiy 42851 ﬂ
201334 | Propoved sate rulss % 282
201315y | Bvidentiary burdens; fillng procadures g 258 8 I3X3K A}
20.130a)8) | Commission action 88 IZUIHAY, I3 2HINE}
20.130a47) | Grant of state petitiony § 257, & 331N AY
20.13(b} | Extension of existing siaie rate authority § 33UHIUB
30.13{c) | Susmpension of sate mie reguistion % 254, & 332CUINB)
20.180a} | Title U vequirements « applicable sectinns BE 188-187, 20215 § 332U INHAY
20. 15003 | Porborne seotiony 2 173-181, 192-197 8 BIOMIEA)

20.15(¢) |

128 & note 361
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APPENDIX C
atory Flexibility Analysis

Pursuant 10 Section 603 of Title 5, United States Code, 5 U.S.C. § 803, an initial
Repulatory ?Ecxﬁhiiéz%vﬁnaiysis was incorporated in the Notice of Proposed Rulemaking in GN
Diocket No. 93-252, Written comments on the proposals in the Norice, including the Regulmory
Flexibility Analysis, were reguesied.

A. NEED FOR AND PURPOSE OF Buigs

This rule making proceeding was initisied fo hmplement Sections 3fny and 332 of the
Communications Act. The rules adoptad herein will carry out the intent of Congress 1o establish
2 uniform regulatory framework for all mobile services. This action will enhance the ability of
mobile service providers to make services available 1o the public,

B. IssUES RAISED BY THE PUBLIC IN RESPONSE TO THE INFTIAL ANALYSIS

. While all the parties recognize that this rulemaking will impose new legal obligations on
licemases whose repulatory status has changed from private to commercial a5 & result of the new
legislation and the actions we have wken in this Order, a number of parties propose that
licensess should be shie to offer botk commercial and private mdio service on the mwssfvmm
and under a single license. As a result of these commenis, we have adopted these proposals. As
2 result of other comments, we have made modifications to other proposals as approprisie,

L. SIGNIFICANT ALTERNATIVES CONSIDERED

. We have reduced the burdens wherever possible. In an effort to reduce the bundens on small
cntities, we will oot impose any tariff filing obligations. In siriving to adopt an sppropriate jevel
of regulation for commercial mobile radio service (CMRS) providers, we have ensured that
unwarranted regulatory burdens are not imposed upon smadl entities, especially those that are
currently private mobile licensess and aze reclassified ax CMRS providess. Firse, in keeping with

objective, we have forbome from esiablishing market entry or ‘exit requirements under
Section 214 of the Act. Second, althongh we have decided not to forbear with respect o Seotions
21%,2}3, 215, 218, 219, 220, and 221, we bave decided not 1o invoke our authority under these
provisions. The imposition of requirements under these provisions could cause unwarranted
burdens for CMRS providers that are small entities,

Third, while we have chosen not 1o forbear from ific provisions of Title 11 that are
designed to protect customers, we do not helieve that smm&itﬁcs will incur significant burdens
a3 a resuli of becoming subject 1 these provisions. Thus, the regulatory burdens that we have
retained are necessary to ensure that commercial mobile radio service is made available to the
public a1 reasonable rates and on ressomable werms i 3 competitive marketplace. We will

sssue a Notice of Proposed Rale Making addressing whether we should adopt farther forbearance
action under Title Il of the Act in the case of w?miﬁc classes of providers. Finally, we
emphasize that the three-vear transition rules adopied in this Order will allow existing licensees
that are subject to reclassification 45 CMRS providess to continue (o be regulated as privaie until
Auvgust 10, 1996. This three-year period will ensure an orderly transition for all reclassified
private licensess that are small entities.
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&??EEQQEX D

Pusty (and Short Tide}

Advanced MobileComm Technologies, Inc. and Digital Spread Spectrum Technologies, Inc.
{AMT/DERT

Asronautical Radio, Inc. {ARINCG)

ANCHy Paging, Inc. {48y}

American Mobile Telecommunications Association, Inc. (AMTA)

American Petroleum Institole (American P@mi«mm}

Ameritech

AMSC Zubsidiary G@tp@:&mﬁ {AMEC)

Arch Communications Group, Inc. (Arch)

Ammﬁm of American Railroads (AAR)

Association of Public-Safery Communications Officials-Internationsl,

%ﬁ Atlantic Companies {Bell Atlantic)

BeliSouth Corporation, BeliSouth Telecommunications, Inc., BeliSouth Celluler Corp., and Mobile
Communications Corporstion of Americs (BeliSouth)

Cellular Tdlecommunications Industry Association {CTLA)

Celpage, Inc., Network USA, Denton Bnterprises, Copeland Communications & Electroni
angd Nationwide Paging (Celpape}

CenCall Communications Corporstion {(Cenlall

Cenrury Cellunet Inc. {Century)

Comeast Corporstion {(Comeast)

Cormporge Technology Panners (CTF)

Cox BEnterprises, Inc. {Cox)

B.F. Johnson Company (E.F. Johason)

Genersl Communication, Inc. (GO

Geotek Indusinies, Ing. (Geotsk)

Grand Brogdeasting Corpomtion (Grand)

GTE Service Corporation (GTE)

Hardy & Carey (Hardy)

Hllinois Valley Cellular REA 2 Pantnerships (IVC Pannerships)

In-Flight Phone Corporation (In-Flight)

I Industrial Telecommunications Association, Inc. T4

Liberty Cellular, Ing. (Liberty)

Lower Colorado River Authority {LORA)

MeCaw Celinlar Communications, Inc. (MoCaw}

MCI Telecommunications Corporation (MCT)

Metricom, Inc. (Metricom)

Mobile Telecommunication Technologies Corp. (el

Motorols, Inc. (Motorola)

MPX Systems (MPX)

National Association of Business and Educational Radio, Inc. (NABER)

Inc. (APCO)
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Hational Association of Regulatory Utility Commissioners (NARUIC)
National Cellular Resellers Association {HCRA)

National Telephone Cooperative Association (NTCA}

New Par

New York Swte Department of Public Service {(New York)

Mextel Communications, Ing. gxtel}

Norih Pittsburg Telephone Compar sy (MPTC)

NYNEX Corporation (NYNEX)

Pacific Bell and Wevada Bell (Pacific)

Pacific Telecom Cellular, Inc. (PTC)

Pactel Comporation {FPactely

Pactel Paging (Pactel Paging)
Pagemant, Inc. (Pagemar)
Paging Network, Inc. (Page

Nety

People of the Sute of emia and the Public Usilities Commission of the State of California

{California)
Persomal Radio Steering Group Inc. (PRSG)
Pioneer Telephone Cooperative, Inc., Pioneer Telecommunications, Inc.,
Communications, Inc. (P T ‘ '
PN Cellular, Inc. and Affiliates PN
PIC Cellslar (PTC-O) i '
Public Service Comumission of the Diswrict of Cobsmbia (DC PEC)
Ram Mobile Data USA Limited Parinership (BMD) '
Reed Smith Shaw & MceClay (Resd Smith)
Rig Telephones, Inc. (Rig
Roamer One, Ing. {Rogmer)
Rochester Telephone Corporation {Rochesier)
Rockwell Imemational Corporation (Rockwell)
Rural Cellular Association (Rural Cellular
Southwesters Bell Corporation (Southwestern}
Sprint Corporation (Sprint)
Starsys Global Positioning, Inc. {Btarsysy
Telephone and Data Systems, Inc. (TDS) _
Telocator, The Persony! Communications Industry Association (Telocator)
Time Warner Telecommunications (Time Warner}
TREW Inc. (TRW)
United States Telephone Association {U5TA)
118 West
Unilities Telecommurications Counei (O
Vanguard Cellular Systems, Inc. (Vanguard)
Walerway Communications System, Inc. (Waterway)
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Asronsutical Radio, Inc. (ARING

American Mobile Telecommunications Associstion, Inc. (AMTA)
American Paging, Inc. {(AmP)

American Petroleum Institute {American Petrolenm)
American Telephone and Telegraph Company (AT&TD)

AMSC Subsidiary Corporstion (AMED)

ARCH Conunurication Group (Arch)

Association of Americas Railroads (AAR)

Bell Atlantic Companies {Bell Atlantic}

BeliSouth Corporation, BeliSouth Telecommunications, Inc., BellSouth Cellnlar

Corp. and Mobile Communications Corp. of America (BeliSouth)

Cellular Telecommunications Industry Assistion (CTIA)

CenCall Communications Corporgion (Cenlsil)

Century Cellunet Inc. (Century)

E.F. Johnson Company (B.F. Johnson)

General Communication, Inc. {GUL

GTE Service Corporation (GTE)

in-Flight Phoge Corporation (In-Flighty

industrial Telecommunications Association, Inc. (ITA)

MoeCaw Cellular Communications, Inc. (MeCaw)

MCT Telecommunications Corporation (MCD

Metricom, Inc. (Metricom)

Mobile Marine Badio, Inc. (MMER)

Navional Association of Business and Bducational Radio, Inc. (NABER)
HNextel Communications, Inc. (Nexteld

NYNEX Corporation (NYNEX)

Organization for the Protection and Advancement of Small Telephone Companies (OPASTCO)

Pacific Bell and Nevads Bell (Pacific}

PacTel Paging (Pactel Paging)

Pactel Corporation {PacTel)

Pageman, Inc. {Pagemart)

Paging Nevwork, Inc. (PageNet

Pennsylvania Public Uity Commission (BA PUC)
PEC of Hevada (Mevada)

Pueno Rice Telephone Company (PRTO)

Radiofone Inc. {Radiofone}

Ram Mobile Daa USA Limited Partnership (RMID)
Roamer Une, Inc. (Roamern)

Rochester Telephone Corporation (Rochester)

Raural Cellular Association (Rurad Celhulas)

RVC Services, Inc., dfb/s Coastel Communications Co. {Coasiel
SACO Ruver Cellular Telephone company (Saco River)
Securicor PMER Systems Lad, (Securicon

Southwestern Bell Corporation {Southwestern)
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Sprint Corporation (Sprint)
Telephone and Data System Ine, {TDS)

Telocator, The Personal Communications Industry Association (Telocator)
TRW Inc. (TRW)

Two Way Radio of Caroling, Inc. {2-Way)

United States Telephone Assoviation {UISTA)
S Wes '

Utilities Telecommunications Council T
Wﬁm&}‘ Communine Hone S}’mﬁ, Ine, {WM&}F}

Appendix D - Page 4



o ®

Saparsts Statsment
»f
Commissionsy andrsw . Barrett

munications Aot Sectionm 332 Regulstory Trsstmant of Mobile

This comprehensive Report and Order rsvises our rulss to
implement Sections 3{n) and 332 of the Communications Act, as
amended in the Omnibusg Budget Reconcilistion Act of 1%8%3lacel. I
believe this Act is intendsd to regulate commercial nmobile
gervice providers [CMRE] in a *like® manney, where such ssrvices
can be considered in compliance with the three-prong definition
of & commercial moblle mervice, or the services are a functional
sguivalent of the service categories clearly defined as CMRS. In
this regard, I believe the Act provides the Commission with
sufficient flexibility to simplify its regulstory structure for
all services classified az CMRS. Purther, with rvespect to
forbearance from Title II regulation under the MRS designation,
I believe the Act provides plenty of flexibility for the
Commizmsion to avoid any perverse, or unintended conseguences of
imposing Title II regulation on variocus classes of OMRS
providers. In addition, the Act clearly contemplates a three-
year transition pesriod for those services who are presently
classified as Private Mobile Service licensees [PMRE] to adapt to
any raclassification as a CMRS licensee under Title II
rvegulation.

After examining the comprehensive navure of this atrempr to
implement the Act and adopt a (MRS classifivation, I support the
overall framework of this Order as a2 general matter, but remain
sericusly concerned about a variety of izsues which must srill be
regolved or refined from my perapective--~~ gither with vespect
to potential unintendsd consequences dus to a broad application
of the (MRS definition, or with respect to the need for greater
flexibility in deciding which clazses of CMRE services should be
subject to less Title II regulstion than others. Portunately,
the Order asccommodates a further notice addresping the potencial
need for a more streamlined subclazs of CMRE regulation undey
Tivlie II. Thiz is an important issue dus o my desirs to avoid
regulatory classificacions which could creace undus economic
hardship or regulatory burdens on certain classes of gssrvivces
which are not offersd scross wide aveas, in velliular-like
configurations, or tradivionally are not provided
indiscriminately to broad classes of users. Hopefully, ithe
furthey notice will allow the Commigsion o develop a more
complete record in this regard, and allow us to justify further
forbearance from Title 11 for certain subclasses of CMRS
providers.
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Overall, this Order addresses complex, interrelated issues
in a comprebensive manner. The remsini i

refined should strengthen this Ordeyr i

+09 issues which can be

n the future, and provide
more clarity in the marketplace. Thus, 1 suUp

port the item.



