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1 INTRODUCTION

1. This Report and Order revises our rules to implement Sections 3(n) and 332 of the
ﬁ@mamcat&@ns Act of 1934 (the Act), a3 amended by Section 800R(b) of the Omuibus Budges
Recomeilistion Act of 1993 (Budget Act).” The Budget Act was signed into law on August (}
3993 i}nS@pmw% 1993, we adopied a Notice of Proposed Rui@ﬁ&&kmgmzms

wesding * in which we wzﬁgixi ‘comment on; {1) definitiona] issuss raized by the Budget Aci;
{2} wiw.:%a existing wobile services and future mobile services should be classified as
mmmemaa} mobtie radio s&mws” {C‘MRS} umier the watute and which should be clagsified
“private mobile madio services” (PMRS); and (3) which provisions of Tide I of the
ﬁommzzmmmxs Azt should not be a%ixﬁﬁ m mmmmﬁ mobile radio services. We kaw:

received 76 comments and 32 reply comments in response 1o the Nosice in this proceeding,

2. The Order reflects the Commission’s efforts to implement the congressiona! intent of
creating repulstory symmetry among similar mobile servicss. First, we imerpret the statutory
elements that define commercial mobile and private mobile radio service. Second, using these
definitions, we determine the regu m@? siamg of exigting wobile services and of personal
communications services (PCE). Thind, for those services that will be classified as . WE
address the degree jo which such services will be subject iation under Title 11 of the Act.
We also address other issses mised in the Nowee, includin m@em@m&msﬁ rights, and
preemplion of state regulatory authority over mobile servics provaders.* Additional issues raised
by the Budget Act, such as revisions to our technical rules needed 10 implement the repulatory
scheme discussed &zaw:m will be addressed in 2 Further Notice of Proposed Rule Making 1o be
issued shonly, and, consistent with the Budget Act, will be resolved by August 10, 1964, * e
alzo anticipate that we will initiate several other pmcwﬁmg& to address related issues.®

' Ommibug Budget Reconcilistion Act of 1993, Pub. i. Mo, 10366, Tide Vi, § 6020 20AS,
GO0 2NB), 107 St 317, 392 {1993,

? lmplementation of Sections 3(n) snd 332 of the Compnunications Act, Regulstory Tremment of
Boblle Services, GON Docket No. 93-232, Notice of Proposed Rule Making, 5 FCC Rod 7988 (1993
{Notice).

® For a list of parties filing comments and reply comments, see Appendix [,

“ In an earlier action in this docket we established filing procedurss for forsign owrership waivers
pursuant 1 the Budget Acl. Implementstion of Sections 3(n) snd 332 of the Communicatons Act,
Repulstory Trestment of Mobile Services, GN Docker Mo, 93-252, First Report and Order, FOU 9422
{refensed Jan. §, 19594){Firss Repory and Order). See pars. 12 and note 338, infra. We gre awsre that the
treatment of alisn awnershzgs of CM&& and other commumon carrier services i of concers W many partiss,
We intend o exgmine this e in & future proceeding.

> Budget Act, § 80026333,
* See Part IV.C, para. 285, infro.
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I. BACEGROUND
A. LEGISLATIVE AND CoMM SSION ACTIONS PRIOR Y0 BUDGET ACT
1. Reguitory Clossification af Mobile Services

3. The Commission has 5 long history of regulating mobile mdio services for the purpose
of encouraging the growth of the mobile services industry so that consumers will have greater
options for meeting their communications needs. The Commission has wraditionally classified
band mobile mdio services” oo two cai pories: private Land mobile services snd ublic mobile

i m%wmmmhgwwmm@nm@rmgﬁhﬁ@mr file IE of the
ich, among other thi ires 3@ carriers

¥

intrastate gevvicss if & state chooses 1o reg
the Communications At Limits alien ow

er “‘private carrier' service, ie., service to
»z ~profit basis.” In either case, private rsdic was not
o carrier segulation @t either the Rty or the faders] lovel,

? Cnher categories of mobile services include marine and avistion services, mobile suellite zervices,
and certain personsl radio services. These cate govies are sddvessed in our discussion of the definition of
“encbile service™ under Section 3w} of the Act. Ser Part ILE. i, paras. 30-38, infra.

¥ Traditionsily, the most common type of public mobile service was ragio telephone service which
imterconnected with sxisting velephone systems. Private services were predominantly dispaich services
such as those opersted by police departments, fire depsrtments, and tsicab companies, for their own
purposes. Private services slao exiende i i ird pars iders.
See National Ass™n of Rez. Ul Comem’ners v. FCC, 525 F.2 630, 634 (D.C. Cir. 1976} (NARUC B,

s T ° Communications Act, § 201, 47 U.S.C. § 201 '

VM, 520 47T USC I, '

¥ The Commission may preempt State regulstions when imerstate and imrastate services are
inseparable and mate regulations would thwarr or impede federal policies. See Louvisisng Pubs, Serv,
Comm'n v. FOC, 476 11,5, 355, 375 n.é {1986} Louisionn PSO; Marviand Pub. Serv, Comm'n v.
FCC, 908 F.2d 1510 (D.C. Cir, 1990); Califarnia v, FCC, 505 .24 1217 (9th Cie. 1990); Winois Bell
Tel. Co. v. FCC, 883 F.24 104 (D.C. Cir. I9BSNNARUC Iy, National Ass'n of Beg. Lhil. Comm’ners
v, FCC, 880 F. 234 422 (D.C. Cir. 1989): Public Ut Comim’'n of Texss v, FCC, 886 F.24 1328 .C.
Cir. 1989)(Texas PUC); Nonh Caroling Util. Comm’n v, FOC, 352 F . 2d 1036 (ath Cir YNCUC 33, rere,

deried. 434 U5, 874 (1977); North Caroling Uil Comm'n v, FOC, 537 F.24 787 Gith Cie XNCUT I,
cens. dended, 429 U5, 1027 (1976).

¥ See Inquiry Relstive 1o the Future Use of the Frequency Band 806-960 MHz, Docket No, 18362,
Second Report and Order, 46 FOC 24 752 {1974), recom., 51 FOO 28 94% (1978}, aff'd, NARUIC 1.
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- 5. In 1982, Congress amended the Communications Act by adding Section 3(gg) and
Section 332(c). The purposes of adding these provisions were: (1) 1o define private land mobile
service; (2} to distinguish berween private mf common carvier land mobile services; and (3} 1o
?@afy the appropriste authorities empowered 1o repulate thess same services. ™ Section 3gg)

eftned private land mobile service as 'z mobile service . . . for privaie one-wWay or tWo-way
land mobile radio communications by eligible users over designated areas of operstion.”™ In
addition, Section 332000 gam::pwg state authority 1o imposs rate or entry regulstion upon any
private land mobile service,

n imterpreted Section 332(cH(1) of the At us confirming thay the

nterconnected telephone service was 2 common carrier offering, but also

- concluded that the statte allowed private land mobile services 1o interconnect with the public
switiched telephone network and retain their mguiazary status so fong as the licenses did not
profit from the provision of interconnection.” In a parallel development, the Commission
concluded thas Section 332 allowed it 1o extend the range of eligible users for Specialized Mobile
Radio (SMR) and Private Carrier Paging (PCP) services, enabling licensess in these services ©
offer service to 2 broad customer base with only minimal restrictions,

<

between private land mobile services and similar commen carrier services under disparate
regulatory regimes. In 1991, for example, we authorized Fleet Call, Inc. {now Wexte! Com.}
o develop an SMR system that Fleet Call claimed would offer wide-area, digital voice and da

service comparsble or superior to cellular in gquality.” Similarly, the Lberlization of the
fCommission s PUP rules made 8 difficult for conmmen to distinguish private paging from
common carnier paging. Because of the grester degree of regulation imposed on common carriers
{federal and siate regulstion) than on privale carriers, common carriers argued that continuing
to treat wide-area SMRs and PCPs as privae carriers placed competing common carrier services
at & vegulatory disadvantage. In 1992, this debate was given new urgency by the Commission's
proposal to allocate spectrum 1o PCS.Y In #s PCS proposal, the Commission left open the

7. The Commission’s decisions, bowever, also created the prospect of disset competition

" H.R. Rep. Mo. 97755, 97 Cong., 2d Sess., &t 54 (1982},

* Communications Act, § 3(gg), 47 U.5.C. § 153(ee) Budget Act, § SOORHHBIGHAL, struck
this provigion).

% See Imerconnection of Private Land Mobile Sysiems with the Public Switched Telephone Network
i;:i z?;: Bands %%322 arsd 851-866 MH2, Docket Ne. 20846, Memorandums Opinion and Order, 93 FCO
b1 {31983

* See Amendment of Part %0, Subparts M and § of the Commission’s Rules, PR Docket No, 86404,
Repont and Order, 3 FOC Red 1538 {1988, vlarified, 4 FUC Red 356 (1989 Amendment of the
Commission’s Rules To Permit Private Carvier Paging Licensess To Provide Service 10 Indsvidualg, PR
Docket No. 93-38, Report and Order, § FUU Red 4822 (1993 (Private Foging Ondery.

" See Flest Call, Inc., Memorsndum Opinion and Order, § RO Red 1533, recon. dismissed, 6 500
Red 6989 (1981} (Fleer Call), Although Fleet Call requested waiver of several sections of the
Commission’s Rules 1o construct ite wide-ares SMR system, we determnined that it was DECESIATY 10 Waive
only Section 90.631, which requires that trunked systems must be constructed within o sne-year period.
We granted a waiver of this section and provided Fleet Call five years 1o construgt any stationg that would
be part of its digital setworks. § FOC Bed a1t 1535,

¥ aAmendment of the Commission’s Rules To Establish New Persona! Communicstions Services,
GEN Docket No. 90-314, ET Docket No. 92-100, Notice of Proposed Rule Making and Tentative
Decision, 7 FCC Red 5676 {1982) (PCS Nosice).
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question of whether PCS would be treated 23 & conumon carrier service, 2 private carrier service,

or 8 combination of both."” The concern that 5 new generation of mobile services could be

gﬁjm 1o inconsistent regulation caused many o argue that the existing regulstory regime shouid
revised ,

o

er, such as the focal exchange carriers (LBCS) and American Telephone and

, ihereby subject to full Title 1T regulation: carriers
non-domipant. Because non-dominant carricrs Eacé;ed
ERECTININals unres S3nayn yg

regulations. ™ Thess

were not sublect o
ruant o the authority of other wle I
remain subject o the peoeral common carrier
© the enforcement of these obligations

aptog and cellular services in somewhat different
] estic public land mobile carriers, which are
son-dominant in their provision of interstate
dominamt by the Commission although without

: 10. Lant year, however, the Unitad States Court of 2
Circuit found the Commission’s forbearance policy of pen

cals for the District of Columbia
ive detariffing 1o be inconsisten

® d. w1 5712-14 (paras. 94.99),

% Policy and Rules Concerning Rates for Competitive Common Carrier Services and Facilivies
Authorizstions Therefor, CC Docket No. 79.752 {Compesitive Carrier), Rotive of inquiry and Proposed
Rule Making, 77 FCC 2d 308 (1978} (Comperitive Carvier Notice); First Report and Order, 85 FCC 29
1 (I580) (Firar Repors); Further Motice of Proposed Rule Making, 84 FUC 24 448 {1981} (Further
Netice); Second Farther Notice of Proposed Rule Making, FOO No. £2-187, 47 Ped Reg. 17,308 (1982
Second Report and Order, 91 FOO 24 59 {1982} (Second Report), recon., 93 FOC 24 54 {1983}; Third
Forther Natice of Proposed Rule Making, 48 Fad Reg. 28,202 [1983); Third Report and Order, 48 Fed,
Reg. 46,791 (19833; Fourth Report and Order, 95 FOU 24 554 {1983} (Foursh Repors), vacoted, ATET
v, FUC, 978 F.24 727 (D.C. Cir. 1992), rehearing en bane denied, Jan. 21, 1993%; Fourth Funther Motice
of Proposed Rule Making, 96 PCC 28 929 (1984}, Fifth Report snd Order, 98 FOC 24 1191 {1984)
{Fifth Report), recon., 59 Rad. Reg. 24 (PEF) 543 (1985); Sixh Report and Order, 98 POC 24 1020
(1985} (Sixth Repory), rev’d, MCT Telecomm, Corp. v. FCL, 765 F.24 1186 .. Cir. 1985;.

# See Preemprion of State Entry Regulation in the Public Land Mobile Service, CC Docket No. 85-
89, Repont and Order, FCC 85112, 59 Had.Reg. (P&F) 1518 (I986), remanded o other grounds,
Mationdl Ass’n of Rep. Util. Comm'ners v, FOO, Noo 86-120% (D.C. Cir. Mar, 30, 1987), clorified,
Preemption of Suse Bntry Regulstion in the Public Land Mobile Service, O Dockes No. B389,
Memorandum Opinion and Order, 2 FOC Red 6434 {1987}, witing Comperisive Carrier, Firse Repors,
Compaitive Carrier, Fifih Repors,

= Competitive Carvier, Fifh Repors, 98 FOC 28 at 1204 041, See also Competitive Corrier, Foursh
Reporr, 95 FOC 2d » 5832,
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with Section 203 of the Act.™ As a result of this decision, mobile common carriers began io
file new tariffs for their intergate services, '

B. Bunger ACT Revisions

13. 1t is against this background that Congress enacted Section 6002(b) of the Budgst Act
to rovige Section 332 of the Communications Act. The amended statuie changes the prior
regulatory regime in two significant respects. Birst, Congress has replaced the common carnier
and private radio definitions that evolved under the prior version of Section 332 with two nowly
defined catepories of mobile services: commercisl mobile mdio service {CMRS) and privae
mobile radio service (PMRE). CMRS s defined 23 *‘any mobile service (as defined in section
3(n}) that is provided for profit and makss interconnected service available (A} to the public or
(B} o such classes of eligible users as o be effectively available 1o & substantial portion of the
public.”® PMRS means “‘any mobile service (as defined in section 3(n)) that is not 2
commercial mobile service or the functional equivalent of a commescial mobile service.”"®

12, Second, Congress bas replaced traditions] regulation of mobile services with an
approach that brings all mobile service providers under a comprehensive, consistent regulatory
framework and gives the Commission flexibility o exisblish sppropriste levels of regulstion for
mobile radio services providers. Section 332(c) states that 3 person providing commercial mobile
radio service will be treated as 2 common carrier, but grants the Commission the authority o
forbear from applying the provisions of Tite I, except for Sections 201, 202, and 208, Sscuons
IIAH A and 332(c 1T identify the criteria for forbearanice. The statute aiso preempt state
regulstion of entry and mtes for both CMRS and PMRS providers. States, however, may petition
the Commission for authority 1o regulate CMRS mies under some circumstancss.® In addition,
the Budpsr Act *‘grandfathers” the foreign ownership, as of May 24, 1993, of current privase
land mobile service providers that we reclassify as CMRS so that such providers are not required
lo divest their foreipn ownership interests if they file 2 waiver rﬁzzasz in 3 tmely mames.?
Finally, the siatute roquires the Cormission to determing the regulatory status of PCS before
Frbruary 6, 1994 % ‘

121 DISCUSSION
A, DveRvEw
1. Congressional Ohjectives

: B ATET v. FOU, 978 £.3d 727 (.C. Cir. 1992), rehearing en bane denied, Jan. 21, 1993, cerr.
desied, 5. Q1. Docket No. 92-1684, 1993 Lexds 4382, 113 8. (3 3020, 61 U.S.L.W. 3853 Uune 21,

19933, Ser alse Tari®f Filing Reguirements for Interstats Uommon Carriers, CF Dockes No, 92-13,

Motice of Proposed Rule Maling, 7 FOU Rod B0 (1992), Report and Ovder, 7 FOU Red 8072 (1992),

gﬁ!’%@i&‘i‘ v, FOU, Mo, 921628 (.0, Cir. June 4, 1993), cert, gromed, 62 U8 LW, 3375 (Nov.,
9,1 .

* Communications Act, § 332015, 47 U.5.C. § 3330dK1).

# 1., § 332042}, 47 U.S.0. § 3326500,

., § 332UcHD, 47 UE.CO5 332000

¥ See nowe 4, supra.

¥ Communications Ao, § 332D 47 US.C 5 33200 DD
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Congress saw the need for 2 new approach io the classi

Yir1 @ﬁi;”‘w

CMEBE and PMRS. By establishing
bhas ke 2 somprebenzive gnd def
ation of mobile services

ional objective reflected in the stanne was to ensure that
established and administered for CMBRS

Statute ensuves that gl s providers will be subject to certain key requi
Congress has given the don authority to forbear from applying other Ti
if such regulation is not necied to prevent unreasonsbly discriminato

profect o

Communications Act, may be
mobile commugica-

3 £ marketplace and will thus serve
the 8§18 oenefiting the national economy. Moreover, in striving o
adopt an : . jati CMES providers, we establish, a5 2 principal
@b}a@mz, e poal of susuring that unwarranted regulatory burdens are mot mposed upon any
muobile radio Hoensees who are classified as CMRS providers by this Order.

~ 26i. We have kept this objective in view in exercising the forbearance authority Congress
ncluded in the Budger Act, Firg, we forbesr from imposing any tariff filing obligations wpon
CMRS providers. Second, we also forbesr from establishing any market entry or market exit
requirements under Section 214 of the Act Third, although we have decided not o forbear with
regard 1o certain other ssetions of Tite IL* we also have decided not b invoke our author

£y
under any of these provisions because we find no need 1o do 50 and we believe that the

®H.R. Rep. 103213, 103:d Cong., 1at Sess. 494 (1993) (Conference Report). See also HR. Rep,
HMo. 103-111, 103z Caag,, Ist Seus. 25960 {Eam Report), Although commenters may disagres shout

: . aee, g0, A
Reply Comments at 2; AMTA Commens at 4-5; American Petrolessn Comments #t 4; Ameriech
Comments & 12, Arch Comments gt 4; Bell Adawtic Comments gzt 2 ple of ‘regulatory.
parity” should serve as the polester for this rulemaking™); CTIA Comments st 3; DC PSC Comments a1
3; EF. Jobnson Conpnents 3-4; LCRA Comments &t 4; MeCaw Comments at 1-2; Mtel Comments
at 2; Nextel Convnests w1 5 NYNEX Reply Comments st 2; Pactel Pagi

ng Reply Comments a1 8. Sprim
Reply Comments st 1-2; UTC Comments & 3; Vanguard Comments g 2

* We retsin our authority under Section 213 (valustion of carrier property), Section 215 (ransactions

relating o services snd equipment), Section 218 {inguiries into management), Section 219 (anmugl and

other repors), Section 230 {scovunts, records, and memorands), and Section 221 {special provisions
redating io telephone companies),

"
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13. We believe Congress had rwo principal objectives in amending Section 337, First,
< fication of mobile services o ensure the!
Sumiiar services would be subject o consisten regulatory classification. The Conference Report
explains that the intens of Congress is that, “‘consistent with the public interest, similar @rvices

accorded similar regulatory weamm This objective was accomplished by replacing the
classifications that had evolved under the prior statuie with
2 new class of commercial mobile
mitive action 1o achieve regulatory
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imposition of requirements under these provisions™ could cause unwarmmied burdens for
carriers classified as CMRE providers. Fourth, we have vigorously implemented the preomption
provisions of the Budpet Act 10 ensure that state rate regulation of CMRS providers will be
established only in the case of demonsirated market conditions in which competitive forces are
not adequately protecting the interssts of CMRS subscribers. Finally, sithough we have chiosen
Bot o forbear g@m specific provisions of Title 1T that are designed to protect consumers,” we
do not believe that private carriers reclassified a8 CMRS providers will face any significant
urdens as o result of becoming subisct o these provisions. For example, private carriers
reclassified as CMES providers would face polestial costs under Section 226 only 1 the sxiont
they elect 1o engage in the provision of operator services.

17. We beliove, based on the recond before us, that private carriers who now will be
regulated as MRS providers will not find themselves confromied by 2 new set of burdensome
regulatory reguirements that might impede their provision of service or place them at 2
competitive disadvantage in the mobile services marketplace.” In deciding whether o imposs
regulatory obligations on service providers under Title I, we must weigh the potential burdens
of those obligations againgt the need {0 protect consumers snd to guard against unreasonably
discriminatory rates and practices. In nuwking this comparative assessment, we consider o
appropriate 10 seek 1 avoid the imposition of unwartanied costs or other burdens upon Carriers
because copgumers and the national economy ultimately benefil from such 2 course. In that
regard, for cxample, we intend o issue a Punher Notice of Propossd Rule Maling in this
proceading 1o examine whather we should adopt further forbearance measures under Title I of
the Comumunications At (in addition to those taken in this Order) in the case of specified classes
of CMRE providers. We conclude that our forbearance actions in this Order strike the proper
halance dn cartying out the congressional mendate.

2. Impact on National Eeonomy

18. Before turning to our discussion of the spectfic issues addressed in this rule making,
we present here a general sconomic snalysis of the actions taken i the Order. We review the
potential effect of our actions on the creation of jobs and the overall health of the nationsl
economy, the likelthood that our decisions will help spur investment in the nation’s telecommuni-
cations nfrastructure, and the effectivencss of our actions in eoabling all Americans to gais
aceess to the maton’s information superhighway. '

3 We will, however, consider in 8 Further Notice requiring celiular Hicensses w submit informatinn
concerning their operations. See para. 194, infra.

e ® We do not forbesr from Section 223 (obwcens or harassing telephone calls), Section 225
{ielecommunications services for hearing-impaired and spesth-wpained  individuals), Secton 228
{Telephons Operator Consumer Services Improvement Act), Section 227 (rectrictions on use of telephons
equipment), and Sectivn 228 {regulation of carrier offering of pay-per-call services).

¥ We will, however, shortly be issuing 2 Further Notice of Proposed Rule Making to gather 8 more
comprehensive record regarding the impact of our decisions on certain classes of entities, and w
determine whether further forbearance under Title B may be warranted. It also ix significan thuat existing
private mobile radic Heensess that were licensed prior w August 10, 1993, and we subjectwo reclassifics-
tion are further protected by the three-vesr rransition period extablished in the Bodget Act. In sddition,
any paging service utilizing frequencies silocated &s of Janugry 1, 1993, for private land mobile services
15 also protected by the Budget Act’s three-vesr transition period. See Part IV B, paras. 278384, infra.
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19, We believe our decisions in this Order will have a positive effect on job stimulation
and economic growth because these decisions continue our effons to foster competition in the
i i i the following ways. First, we interpret the
i ice definition in a manner that ensures that
competitors providing identical or gimilar services will participute in the marketplace under
similar rules and repulations. Success in the marketplace thus should be driven by rechmological
mnovation, service quality, competition-based pricing decisions, and TESpONSIvENess (o consumer
needs < and not bémagi@s in the regulatory arena. This even-hunded regulation, in promoting
mpetition, shosld help lower prices, generste jobs, and produce economic growth, We find
Wégﬁw approach in the record of this procesding. ™ To take one example, McCaw
argues that

Ser s 4R §

ongress recognized that the implementation of original Section
332 had crested 2 cockeyed may kotplace in which enhanced
specialized mobile sadio loensees, but not their celluiar LOmpeti-
tors, were exempdt from Title 1T of the Communications Azt and
from ion, and where radic common carviers were
e 8g 1 § pagers that farsd
oF state lovel. . . . It would
ﬁeﬁaﬁg m%zgaméai mobile
@y proviaer of interconnecied

d portion of the public, That
, with exceptions only for

the functionsl squivalent of 2 commer-

; cnhanced by the interconnection policies we establish in

\ sar that interconnection ob igations currently imposed upon LECs with

regard o curren Pant 22 providers will now apply to all CMRS providers, and thar PMES

mized unreasonabily discriminatory peactices of LEC: in their

competing mobile services providers a3l will have

public switched network., These even-handed
s job creation, and economic growth,

 21. Fimally, this Order helps clear the way for the Bosnsi  of PCS. In expeditiousty
ggi??dmi gﬁiﬁt@ry clazsification issues mﬁmﬁi@}m PCS, we &ag;gzakm & major step toward
esta

eot of PUE providers as participants in the mobile services markeiplace. Although
the ;

csiumates vavy, there is wide agn : Jseveispment of PUS holds the promise of a
significant increase in Sompelition in mobile services and stimulation o the national sconomy,

* See vote 29, supro. Bell Atlantic, in an Ergument that is ilhustrative of the position taken by several
parties, stares that the Commission shosuid:

Adaops o broad definition of “‘commercial mobile service ™ (CME) and its
relased stavtory serms, in order 1o assure st competing mobile services
are classified ax CMS and are mreated olike. o All services which in
whole or in part sre offered for profit 1o subscribers and that offer direct
or indirect sccess w the public switched setwork should be congidered
CMS. Conversely, only 2 narrow group of gesuinely private services
would remain as private mobile services.

Bell Adantic Comments a8 2 {footnone omittedewphasis in original),
* MeCaw Comments &t 1.2 {footnote omittedemphasis in original),
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b, Promoting Infrestructure Investiment

22. The continued suocess of the mobile telecommunicstions industry is significantly
linked 10 the ongoing flow of investment capital into the industry. It thus is essential that our
policies promote robust investment in mobile services. In this Order, we try o promote this goal
by ensuring that regulation is perceived by the investment community 43 & positive factor that
Creates inceatives for investment in the development of valusble CoMBUNICAtions services -
rather than as 4 burden standing in the way of entrepreneurial opportumities — and by
establishing 2 sisble, predictable regulatory environment that facilitates prudent business
planbing.

23, First, in implementing the reemption provisions of the new stansie, we have
provided that ststes m@% consistent wit§ stantis! burdies if they sesk 10
continue of initiate rate regulation of CMRS providers. While we recognize that states have 2
legitimale interest in protecting the interests of telecommunications users in their Jurisdictions,
we also believe that competition is a strong protector of these interests and that stte regulation
i this context could advertently become as 2 burden 1o the development of this competition.
Our preemption rules will help promote investment in the wireless infrastructurs by preventing

casary siate regulstory practices that impede our federsl mandate for

4. Second, we have dec to forbear from the applivation of the most burdensome
provigions of Title If common carriage regulation 1o CMES providers. Consequently, investors
will be shle to make funding decisions baged upon thelr sssessment of markel forces and their
analysis of the sirengths and weaknesses of the varioss telecommunications companies competing
i the mobile services marketpluce.

, . 25, Third, we have engendered 2 ssble and predictable federsd regulstory egvironment,
which is conducive 1o continued nvestment in the wireless infragtructure, Our definition of
CMRS not only represents fidelity to congressional intent, but also establishes clear rules for the
classification of mobile services, minimizing re gulatory uncertainty and any conssquent chilling
of investment activity. An emgggj our oljectives mn this regard can be geen in the way we
have approached the issue of fonal equivalence. By refusing o tie the definition of
functional equivalence v particolar mobile zervice technologies, we have sought to avoid
creating rules that cause mobile mdic service providers o be reclassified because of
technological changes in the way they deliver exsential]

tion Buperhighway

26. Our national economy is strengthened and the public interest is served 1o the sxtent
we are successiul in promoting and achieving the broadest possitle access to wirsless networks
and services by all telecommunications users. The economy can be foniified by g ubiguitous
communications web that extends sccess 1o & maiﬁ?ﬁcﬁy of transmission capabilities to 2 wide
commumnity of business and residential users. Therefore, one of our ohisctives in ﬁa;gfpmméiag
is the creation of 2 repulstory framework thet makes access o the wirsless infrastructure
available to all Americans, ot economically efficient prices.

27. We believe that this objective is served by our decision bere. First, in km@iﬁg the
congressional objective of establishing 3 brosd class of TCMES providers, we have ensured that
busimess customers and individual customers using mobile services are given the benefit of the
core protections of Title It of the Communications Act. By classifying many mobile services as
commercial, we have taken a strong step toward guaranieeing that all consumers will have non-
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discriminatory access to these services. Commenters in this pr oceeding have recognized g;ﬁ
advantages that our spproach will have for consumers, CTIA, for example, points out that:

A broad definition of commercial mobile service, which inciudes
> the mamiory defindtion and their Functional

sary w0 prevent the threas of anificisl dispari-

ime among similer services which are subject
v regimes. Services falling within this broad
= 8li curren common § {im:iazgi‘»

o <

) ‘ ERTVILES, sli ;
e, most PCS app

rate mﬁ%
operations w
i az & resull of improved

2%, that :
stimulated by the fact that business

#0 one can predict with censinty prent
v that the family of personal communications services holds the
the g in which Americans communicate with sach other, In this
e ework for the development of PCS principally as broadly

a competition, the decigions we make
stions will promote access 1o the telecommuni-
0 agrvices, by definition, make use of the public
% We Lish in this Order ensure that providers

the benefit of the broadest possible sccess to the

38, Section 332 of the Communications Act, as revised by the Budpel Act, governs the
regulation of all *‘mobile services”’ as defined in Section 3(m} of the Act. The Notice explained
that the definition of “‘mobile ssrvice”" under revised Section Mn) is similar to the prior version

¥ CT14 Conunents ® il

¥ We note, of course, that we also have sstablished procedures under which carriers will have an
opportunity to offer PCS on a private besis. See para. 118, infra.
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of Section 3(n)." The Budget Act, however, amended the definition of “mobile services”
under Section 3(n) to include (1) traditional private land mobile servicss, which were previougly
. defined in Section 3(gg) of the Act (now deleted): and (2) personal conynunications services,
whether licensed in our PCS docket™ or in any future procesding. We tentatively concluded
that this revised definition was intended 1o bring all existing mobile services within the ambit
of Section 332, Therefors, we proposed to include within the mobile services definition public
mobile services (Part 22), mahﬂ?é sateliite services (Past 253, mobile marine and avistion services
{(Parts 80 and 87}, private land mobile services (Part 90, personal radio services (Pant 89), and
% personal communications services Hoensed or otherwise made available under proposed Past

31. The commenters generally agree with our tentative conclusion that the statute seeks
existing mobile service within the ambit of Section 332, Thus, they ggma with our
within this definition all services regulsted under Parts 22, 25, 80, 87, 90,
and 95.° While the panies generaily that PCS and private land mobile services are o
be included within the definition of mobile services, Bell Atlantic asserts that the Commission
should define moblle services o include all suxiliary services and other mobile services provided
by mobile services providers thas are authorized by the respective rules of that service.® In this
rogard, MCT maintsins that Section 3(n) of the Aot should be interprated broadly to recopnize
that PCS aszcmg?mws the full moge of services described in the Commmission’s Notice of
Froposed Rule Making in the PCS procesding, including ancillary fixed services.®

32, Metricom argues that the statatory language in amended Section Ho) demonstrates
that Congress intended to inchede only Hoensed PUS services in the definition of mobile seTvice.
Thus, it maintains that unlicensed PUS is not 2 mobile service and therefore o commercis!
mobile vadio service. Likewise, it argues that Part 15 devices are not licensed mobile services
and therefore not commercial mobile radio services. It contends that because the Commission
has recopnized unlicensed PUS and Part 15 devices are generically identical, Pant 15 devices
should be treated in & manner similar to the treatment of unlicensed PCS.# USTA contends that
unlicensed PCS devices fall within the mobile service definition because unlicensed PCS should
%@iﬁé&ﬁ@é as either commenrcial or private mobile mdio service based on bow the service is
offered. ' ‘ ,

33. Rockwell maintaing that the defirdtion of mobile services should be fusther clarified
to ensure that communications facilities provided on 2 trensporable platform that do net move
when communications services are provided are not included within the term. It believes that

proposal 30 inchude

f‘ “Mobile servics™ contimess 1o be defined 85 3 *‘radio communication service carried on betwesn
mquie stations or receivers and land stations, and by mobile stations communicating among themselves. ™
This definition includes “"both one-way and wo-way radio communications serviesg. ™

¥ Fee Amendment of the Commission’s Rules To Establish New Narrowband Personal Communica-
tions Services, GEN Docket No. 80-314, First Report and Order, B FOU Reg 7182 0990 Narrowbang
PLE Order), recon., FOC Mo, 94-30, released Mar. 4, 1994 (Narrowband PCS Reconsideration Cirdlery,
Amendment of the Commission’s Rules To Establish New Persong! Communications Services, GEN
Docket No. 20-314, Second Report snd Order, 8 FUC Red 7700 (1993) {Broadband PCS Order), recon.
peding.

® See, e.g.. AMTA Commens st 6-7; NYNEX Comments 4.
* Bell Atlantic Comments 2t 34,

% MO Comments 5 3-4.

* Metricom Commens 2t 1-5,
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m@bﬁe ssicom equipment packaged in g brisfcase’ and dual-use equipment, such as Inmarsal-
M rerminals, should be considered fixed communications, not mobile servicss.® In addition,
New York points out that the Commission has previously determined in its decisions mgardmg
Basic Exchange Telecommunications Radio Service (BETRS) that merely substituting a radio
loop for a wire loop in the provision of basic i@i@gﬁaﬁe service does not constitute mobile
service under Section 3(n} of the Communications Ac®

.
%Q 2 2585

%W@st&ﬁa@mmmmm of the legislation is to include alf
isting mobile services within the ambit of Section 33 g Thus, we agree with the commenters

OTCCE o

that ai public mobile mm, private land mobile services, and mobile satellite services
should be mcluded within the definition. We slso agree with the commenters that most mavine
and aviation services reeulated unde Parts 80 and %7 meet the statutory definition of “‘mobile

service’’ o the extent that the Jicensees do not provide fived point-to-point service.

addition, we agree with the commentess that all of the servicss regulated under
?aﬁ 95, exeep: f@r Intersctive Video and Data Service {IVDS), which is & fixed gervice, meet
the defi sition of mobile service. Therefors, we adopt the approach that we proposed in the
ﬁaxwg g inchude the services, with the exceptions noled in this Section and in the yules we
adopt by our action in this m g@vamaﬁ Party 22, 25 80, 87, 30, and 95 within the

bile services d@ﬁmﬁm In sceordance the statute, we will aiso treat all personsd
8 :'é:w: 33}’ ?&ﬁ 253 as mobile services.

38, In view of the goal m" achisving mgzﬁa wy by including all existing mobile
services within the smbit of mtam 332 we gpre tg Bell atlantic that all suxiliary services
provided by mobile services ficense e should b@ included within the definition of mobile
services. For the same reasons we agree with MCT that all anitlary fixsd communications
offered by PCS providers should foll within the definition of mobile service.* ® This is consistent
with the approach we have alread: taken in the PCS nule ‘making proceeding, and we conclude
that piving this scope 1o the definition of mobile service ensure that mobile services
providers will have the ﬁexzbmty necessary to meet growing consumer demand for 2 broad
range of mobile services. .

7. We agree with Meticom tha unlicensed Part 15 devices and unlicensed PCS should
ot be included within the definition of mobile services. Specifically, the Budget Act defined
“mobile service” 1o include ““service for which a3 license is required in 2 persosal commusica-

# Rockwell Comments at 12,
# New York Comments 2t 4 n.1.

** This finding does not apply to Rurs! Radio Service, including BETRS, which is & fixed service.
See purs, 38, iyra.

* For example, the Cmmmsswn % Rules allow cellular service livensees ® provide suxiliary common
carrier service. Section 22.930 of the Comumission’s Rules, 47 CFR. § 22.930.

** As adopted in Broadband PCS Order, the term **Parsonal Commnunications Services™ is defined

“irladic communications that encompass mobile and ancillary fixed communication that provide
sewms W individuals and businesses and can be integrated with 2 varisty of compsting networks.™ §
FOO Red w 7713,
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tions service . . . .”* We agree with Metricom thet this lanpuage refers only o licensed
services. In addition, we pote that in the Broadband PUCS Order, we sllocated the 1890 1930
hhz band for unlicensed PCS devices™ and included these devices under Part i5. In 30 doing,
we indicated that *‘this unlicensed approach could be sxpected o foster the rapid introduction
of new PCS technologies by permitting masufacturers to introduce new products without the
delays associated with the Hoensing of 2 radio service.”' Thus, we reject USTA’s sugpestion
that ualicensed PCS should be classified as 2 mobile service. Accordingly, unlicensed and
Part 15 deviess will st be dncluded usder the definition of mobile zervicss, Pually, we
somciude that mobile resale service is included within the gensal category of mobile services
43 defined by Section 3(n) and for purposes of regulation under Section 332, since resale of
mobile service can only exist if there is an mﬁar&mg Bosased service. There is no indication
in the statute or the legislative history that resellers are wot “‘mobile service™ providers or
exempt from %ﬁ Section 332 regulatory clasification, and we see po veason (o establish such
an exemption, , ;

3B, We also apree with Rockwell that satellis

jedd 3 or from 3
transportable platform that cannot move when the communi :

junications service is offered should ot
be included within the definition of mobile service. These fixed services are used to provide
disaster relief, temporary communications for news reporters and expeditions, and
communications in remote aress and cennot be wed in 2 moblle mode. Services provided
through dusd-use equipment, bowever, such as Inmersar-M terminals which are capable of
transmitting while the platform is moving, are included in the mobile services definition. We
also agree with Mew York that the substitution of & radio loop for & wire loop in the provision
of BETRS does not constitute mobile service for purposes of our definition. As the Commission
noted i the BETRS procesding,™ this service was intended 1o be an extension of intrastste
bagic exchange telephone service. Thus, the radio Joop mersly mkes the place of wire or cable,
which in rural and geophysically rugged aress is offen prohibitively expensive o ingall and
maintsin. , ,

2. Commervinl Mobile Radio Servies
&. Bervice Provided for Profit
(1) Background and Ple , |
39. The first prong of the stamtory definition of CMRS requires that the ssrvice must be

one “‘that is provided for profit.”"™ In the Notice, we asked commenters to address four basic
1ssues: (1) whether Special Emergency Radio Services provided to public safety entities on 2 for-

adings

# Communications Act, § 33 47 USC § 153(3}{33, s sdded by Budgel Ac, §
SHBBGIND. ' :

* Unlicensed PCS devices are defined in new Section 15.303(g) s *intentional radistors operating
in the frequency band 1890-1930 MMz thet provide a wide array of mobile and ancillary fixed
communication services to individuals and business.”* Secrion 15.303(g) of the Commission’s Rules, 47
CFR 8153303 : :

* Broodband PCS Order, 8 FCC Red w0 7734 fpars. 790
*# See pura. 280, infra, for u discussion of the classification of PM subearriers.

* Basic Exchange Telecommunications Radio Service, Report and Order, 3 FOC Rad 214, 217
{19BEMBETRS Order. :

* Communications Act, § 332(d), 47 U.5.C. § 332(0).
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profit private carriage basis should be trsated a5 private mobile services; (2) whether 2 licenses
uses s servies st imernal use should be deemed to be offering a not-for-profit
sexvice; (3) whether liconsess that operme systems for internal uses but also make excess
ity available on a for-profit basis should be deemed to be providing for-profit service; and
{4§ whether shared-use and multiple licensing arrangements tmay sometimes be for-profit

> ‘

services.
0. Most commenters agres the ““for-profit’” prong of the OMRS defivition was

broadly intendse isees who provide for-profit service to customers from
Licensees who uperate systems solely for their own intermal uee. ® Commenters also echo the
proposal in the Nodre thet, in determining whether a particular offering mesis the gatory

tion of *“for profit,” we must review the “‘service as 2 whole,”* Commen ers also argue

the **service as 8 who " 18, 8 service that meets the ““for-profit” on should
zifed 85 for-profit even if the interconnectsd portion of the service is offered on & not-for-
g R sery snd @i}’ commenters fevor treanm

. COTRE % reatmeny of saublic safeiy,
governmental, and special emergency fadio services as non-profit offerings.”’ Other comment-
1% recommend thet such lic % that offer for-profit services with their excess sapacity be
classified a5 for-profit CMRS offerings to that extent.®

capacity on an otherwise sor-for-profit
i’ :%.-ﬂ’"--’b:::" smﬁ SOters B 18 that
| a5 for-profit service,” at least to the extent of
e operaies the system primarily for internal use. ®
58 capacity comveris an otherwize prive

radic gervice licensee ™ Other commenters
; : BEECS whose primary operstions are not-for-profit should hove the
flexibility © make commercial use of their excess o ¢, subject to certain Hmitations, withous
being deemed *“for-profit’* service providers as a resglt ® . for example, proposes that
the Commission sontinue o allow aon-com miereisl wiv&zg wadiv Lesnsses to lease EXCRE8

* See, e.5., AAR Comments u 3 Miel Comments §; NABER Comments &t *7; Nextel Comments
& 9 n.13; NYNEX Comments at 5-6; Pacific Comments gt 3; PageNet Comments at 5; Rochester

Comments at 3; US West Comments gt 1&; Vanguard Commens & 3.
® Soe, e.g., Arch Comments #t 4-5 511 DC PSC Compeents 8t 4 GTE Comments & %: NARUC
Comments gt 14; New York Comements 5t 4-3; Pacific Comments & 4; Southwestern Convpents % 6.

M See, e.g.. APCD Comments gt 4; NABER Comments &t 7; Nextel Covpnents at 8§ Pacific
Comments st 3; Southwestern Comments ut £; Telocator Comments st &; UTC Comments 2t 8, Yaogoard
Commens st 3; PA PUC Reply Conunents a1 $; Securicor Reply Conunents @ 4. We nowe that, since
the filing of its comments in this proceeding, Telocstor has changed its name to “Persons! Communics-
tions Industry Associstion.” See, 2.g., Inside Wireless, Feb, 2, 1994, & 10,

% See, 2.8, Mﬁﬁaﬁf LA gt 35‘353 TO5 ¢ DImenIs 2 34,

® Soe, .., Bell Atsntic Comments 27, DO PSC Comments 2 4; GTE Conmments &t §; Rochester
Conunents at 4-3; Sprim Conunents a1 5; TDS Comenents a1 5.

™ See, .., NYNEX Comments m 56 PageMer Comments &t 3 Rockwell Comments at 3-3;
Scuthwestern Comments at &; Telocstor Comments a1 9; Vanguard Comments a1 3,

¥ NARUC Comments 2t 15 a8,
¥ See, e.g.. Amavican Peroleum Reply Comments at 68,
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capacity without being deemed 10 be 2 for-profit service, provided that at least 51 percent of the
- system s used for the lcenses's intemal requirements and that none of the leased CAPACILY 15
used to meet the licensee's basic loading repirements,® : ,

42. In velation 10 shared-use arrangements, many commenters assert that such
arrangements should be designated as sot-for-profit becanse shared-use systems are generally
operated on & cost-shared basis by 2 limited wser LT and do oot serve 85 3 reasonable
substitute for commercial mobile mdio service® Severs! other commenters and mg;;y

« commenters assert that shared-use armngements do mest the statutory definition of for-produ
gervices on the grounds that they serve s a substitate for common carrier pagigg and cellular
services, or are otherwise structured with the intent 1o receive compensation.® Commenters
glao disagres on the im of wsing for-profit managers in 2 shared-nse system. Some
commenters contend that these are legitimate non-profit arrangements becauwe the mansger’s fes
is simply a cost shared among the systems’ users,® while others conclude that such arrange-
ments should be deemed for-profit to prevent managers from operating de facto for-profit
systemns that masquerade as non-profit operations.”’

{2y Diseussion

43, We conclude that the statutory phrase *“for profit”’ should be interpreted 1o includs
any mobile service that is provided with the intent™ of receiving compensalion or moneiary
gain. We apres with commenters thar this interpretation encompasses all common and private
carnies services that our rules define as being offered to costomers for hire® We 2lso agree
with commenters that & for-profit service provider may not avoid this prong of the CMRS
definition by contending that # is not reseliing interconnection for profit, but merely *“‘passing
through®® the imerconnected portion of its service to costomers on a not-for-profit basis, as was
allowed under cur interpretation of the prior version of Section 337, This conclusion it
supported by the plain language of the statute, which defines CMEBS &5 **any mobile service | | .

8 UTC Comments at 5.

 See, v.g., American Petroleum Comments # &7; ARINC Comments 2t 4; ITA Comments & &
Motwrols Commens &t 7; Nexiel Comments o 9; Telocator Comments 21 9 UTC Comments 1 7.8,

¥ See, e.z2., Bell Atlantic Comments 7 MeCaw Comments 2t 16; Rochesier Comments at 34
USTA Comments at 3-4; US Wesat Comments 2t 15; Yanguard Comments 1 4; ARING Reply Comments
8t 3; MeCaw Reply Comments &t 1920 USTA Reply Comments a2 2,

™ See, e.z., Motorols Comments &t 7; Nexel Comments 819 . 4, UTC Commens &t 7-8.

¥ See, .., Bell Atlantic Comments 2 7, California Comments m 4-5; NARUC Comments st 15;
Rochester Comments st 3-4; b see American Perroleum Reply Comments at 7-8; Securicor Reply
Comments at 45,

* We believe that Congress intended the meaning of the phrase “for profit™ 1o somport with tha
which has become common usage in relation o other federal statuies interprating the phirase 1 mean an
intent 10 make 2 profit, rather then requiring the reslization of profit in fact. See Morth Ridge Country
Club v, Commissionsr of Revenue, 877 F.2d 750, 756 (%h Cir, 19849},

¥ Under our current rules, private carrier services include Specialized Mobile Radic, Private Cartier
Paging, and 220-MHz Commercisl service. In addition, Hcensess in the Specisl Emergency Radio Service
may provide service for hire to eligible third-party customers, Licensess i all other Pant 90 services may
provide for-profit service to eligible users and may also be licensed for interngl. non-commercial gysiems,
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that is provided for profit and makes interconnected service available” to the public.™ By
separating the *“for-profit®* and “interconnected service”” elements of the UMES ﬁ&ﬁt{imﬁ,
Congress made clear that all Lcensess who provide mobile service to customers with the intent
of receiving compensation are *‘for- profit’’ service providers, regardless of whether some
element of the service is characterized 25 8 pass-through for scoounting or other purposss. In
reaching this conclusion our action is consistent with the congressional intent of the new Section

late zimilar mobile services under comparable requirements. We note, however, tha
under our tew doss not make it CMRS unless it also meets the
MRS definition or is the functional equivalent of & service that mests the

x

44. We also conclude that Congress intended the
where the licenses does not seek 1o receive compens
&y . i{ﬁﬁer this test, public safely and gover
ucensees in the Special Emergency Radio Servics, 3
businesses and other private sntities who operate mobile svsien 15 exclugively for internal use will
also be weated as nol-for-profit under this test. Part 9
“internal system” a5 8 system in which IMSSSRPES
operating positions on the premises controlied by the
%% 35 OF other B enes

phraze *“for profit”” o exclude services
tion from operation of 3 mobile wadio
il services, other than private casrvier
are plainly nor-for-profit.™ Similarly,

itting or sme v Such systems are typically
{5 -+ Yy liser s who z’egzzim &igiﬁy Susitmired acilities for their gmmm&
© use conduct -of the licensee’s underlying business. Because such licensees have found

their direct operation and control of imernal sysiemns o be an sdvantageous way (o mest their
imternal communications needs, and be uze inernal systems do not create 2 smg for repulation
to protect consumers under Title 11, we conclude that businssses should continue o have the
ophon o construct and operate intersal systems on & private basis. Therefore, where 2 svstem
15 used only 1o serve the Licensee's internal communications requirements rather than offered
with the intent of receiving compensation, we conclude that the lcenses is not providing service
*for profit” within the meaging of the statute,

i&} DA acity Activities

) 45, One of the main issues that urises in lying the for-profit element of the OMES test
is how 10 treat services in which ope portion of the service is offered on 8 for- rofit excess
capacity basiz while the other portion is sobt-forprofit. We conclude tha any licenses that
employs spectrum for not-for-profit serviee, such as an imerns) operation, but also uses ifs

® Communications Act, § 332(d), 47 U.5.C. & 332
taken by Congress in the stuwtory language precludes uzs from exploring the question whether Title 1
regulation should apply in the case of an sompany utilaing mobile service spectrum § : i
any profil-making venture, regardiess of whether the venmrs involves the provision of mobile services
on & for-profit basis. For example, the provisions of Titie I would not extend 1o the operations of 3
delivery sevvice company using its own mobile network for vehicle communications. Section 332 specifies
that Title I regularion extends ondy 1o those cases in which spectrum i3 used to provide o mobile service
on 4 for-profit basis, :

" See 47 CF.R. Pant 50, Subparts B and C. As discussed below, privae carrier SERS Heensess will
also be classified as PMRS notwithstanding their for-profit stams, because we have concluded that the
Special Emergency Radio Service is not “availsble 1 & substantial portion of the public’’ within the
meaning of the statute. Paras. 67, 82, infra,

7 Section 90.7 of the Commission’s Rules, 47 C.F.R. §90.7. An internal systern shall be construed
o wmchude the premises {and sssociated mobile starions ang devices) of the licenses and any other
corporste or other business sntity that controls, or is controlied by, the licensee.
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excess capacity to make available a service that is intended o receive compensation, will be
decmed 1o be offering & **for-profit”” servics to the exient of such excess capacity sctivities. For
example, if @ PMES licensee makes 3 for-profit service available with its excess cggfamzfy, it
would be for-profit 1o the extent of such activity. Furthermore, if the for-profit ponios of the
service mests the other slements of the CMRS definition, or is the functional equivalent of
services mesting the CMRS definition, §t s CMRS 10 the extent of such service, We agres with
those commenters who argue that this rule appliss whenever CMES service is offered a3 2
“hybrid'* service, wheither it is offersd on an excess capacity basis, or as an “ancillary”
service,?
48, We conclude that this agpmch iz preferable to the “principal use” approsch
supperied by some commenters, which would allow non-commercial licensess to offer for-profit
ices with their sxoess capacily without effect 1o their not-for-profit status so jong as the
principal use of the licenze was nol-for-profit internal use. Por example, we disagree with UTCs
proposal that PMES licensess should be able to remain private sven if they lease up o 49
pereent of their “‘resorve capacity”” 1o other parties. In our view, UTC s approach could defeas
the Budget Act's pos! of regulatory symmetry by causing similar for-profit services o be
classified differently because ome happens to be pared with a not-for-profit service, while the
oiher 35 not, Asticulsting a definition of what constitutes the “‘principal use” of a frequency
would also be difficult because the nature of a licensee’s use may change over time. Fially,
adopting s principal use test might invite licensees to circumvent the for-profit test by structuring
their services o “;xzimigfliy” not-for-profit where they nevertheless intended 1o offer 2 for-
profit service w the public.

™ We believe that Congress contemplated sllowing bybrid CMRS-PMRS services. For example, the
statute divects the Commission w trest 8% 2 pommon carrier any **person engsged in the provision of
service that 5 a commercial mobile service . ., insgjor as such person is 3o engaged . . .
Communications Act, § 332e)INAY 47 US.C. § 3320)IKA) {omphasis added). Ser alio id, §
332()(2). The plain meaning of the phrase *‘insofar as such person is so engaged”” in these provisions
contempistes partial o7 hybrid MRS offerings. :

* Cwr decision not 1o adopt 8 “principsl use™ test here is limited 30 our interpretation of the “*for-
profit’” prong of the UMRS definition. Iy the Notice in our competitive bidding procesding we proposs
& apply & “‘principal use’” teat to implement the requirement in Section 309G)2MA) of the Aot tha, in
order w0 be “auctionable,” 2 panicular service mus be one tha invoives the licensee's receiving
“eompensation from subseribers.”” Implementation of Section 39G) of the Communications Act,
Competitive Bidding, PP Docket Ko, $3-253, Notice of Proposed Rule Making, PCC 93-455, 8 FCC
Red 7635, 7639-40 {paras. 30-33) (1993) (Auction Nosice). Under the proposed “princips) use™ iest, 2
service is defined #5 aucrionsble if it “'principal use™ is 1o receive “compensation from subseribers”
even if & portion of the service is used for noncompensatory communications. We specifically stated in
the duction Notice, however, that '

{fihe distinction berween “private mobile serviee™ snd “Commercis)
Mobile Service™ in [amended] Section 332 wens on several oriteria that
are not relevant 10 Section 308(3), ¢.g.. whether the service ix intercon.
nected to the public swiched network and provided 1o 2 substantial
portion of the public . . . . Thus, it sppears that a service could be
classified a5 a private mobile service for purposes of Section 332 but not
be deemed “private” for purposes of Section 309().

id., 8 FCU Red st 763839 (parss, 25-26). Thevefore, our decision not 1o adopt 2 *‘principsl use’ et
here has no effect on our proposals in the auction proceeding.
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{b} Shared-Use Systems

47. While we regard any Jeasing of excess capacity as for-profit service, we conclsde that
licensess should be able o enter into shared-use arrangements on a not-for-profit basis and not
be deemed CMRS, provided that they meet cortain requirements. We behieve that Congress
recognized the benefits of allowing private mdio users to enter into ie?‘izimaze cost-sharnin

ements and did not intend such arrangements 1o be classified as **for-profit" service.
emiers note, such arrangements are beneficial because they sllow radio users 1o combine
=8 o meet compatible needs for specislized interns! communications facilities. At the
same time, it was oot Congress’s intent, nor is it ours, to allow licensess 1o enter into sham
‘‘sot-for-profi”’ arrangesnents ion an offort to disguise essentially for-profit activity. To ensurs

that only legitimate cost-sharing ary yents are treated 48 not-for-profit, we will continue 1o
vequire that all parties to cost-shari cments be identified and disclosed in the licensse’s
records, and that adl cos- : arcangements be fully documented by a written agreement
maintained as past of the %5 records, as is currently required under Section 90,179 of our
Rules.” Licensoes who meet these requirements will be deemed 1o be not-for-profit and
resumptively classified o5 PMRS. We be these sz are sufficient to prevent PMRS
s from providing de ficto for-profit service in tion with CMRS providers.” If

strated that, notwithstanding thess safepuards, a boenses is operating a shared sysiem

authorized for not-for-profit or cost-shared use 1o offer a (or-profit sevice, 1 il beon ot
of Se 80.179 of the Commizsion’s Rules,” and subject to enforcement sctions. Ultimately,
the Hcense > reclassified as CMRBE, assuming 8 meets the other prongs of the test,

5 we are imposing these limitations on licensess who wish to enter into cost-

angements on 2 not-for-profit or cooperative basis, we consider it unnecessary 1o take
the further step, suggesied by some commenters, of prohibiting use of third-panty managers 1o

i iﬂ ﬁge GW § : ﬁf 3233%3 5‘ mSa Mﬁzﬁﬁi@‘ﬁ CEGSe 33’%{33 €$smman§g 3P :! ':",3 !’s”} Emt
UsC managess are iMy il gystems in which all system users are individus ly licensed, In
our view, BTESS & concerm in adopling the **for-profit™ test was whether 2 mdio service is

customers for profit, not whether small proups of licensed users seek the
&1 1o operate their shared system. As several commenters note, managers
play a beneficial role in the operation of many noi-for-profit systems and typically receive
compensation for their services. From the lcensee's point of view, however, the manager’s fee
15 no different from other shared costs of operation, g,gi » pirchase of equipment and site renal.
We see no indication in the statute or the legisiative istory that Congress intended 1o restrict
the types of costs that leensees could share, $o long as the cosi-sharing arrangement among the
licensees is bona fide, To do so, in our view, eould inadvenently inhibit the ability of legitimate
prvate Licensees to obtain required technical and operstiona! assisiance s ac 0 operate mors

. 49, Although we conclude that the hiring of s manager by multiple licensses does not fall
within the definition of **for-profit’® service, we intend 1o monitor closely the use of multiple-
Heensing arrangements 1o ensure that snlicensed managers do not atlerspt to provide for-profit
service a8 de Jacio licensees. Our rules clearly state thet the ultimate responsibility for operstion

* The definition of “mobile service” in Section 3(n) refers to privae” communications systems
2?1 may be livensed on an **individusl, cooperative, or mudtiple basis.”” 47 U.8.C. § 153(n)(2) (emphasis
ded).

47 CF.R. §90.179.

" in addition to these safeguards, & violation of owr rules could result in the smaposition of other
sanctions, including license revoestion and forfeitures,

® 47 CFR. § 9017,
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of the system resides with the lcenses and cannotl be assumed by an unlicensed third pany.
Thus, a am«fmgmﬁt system structured 1o give an wnlicensed manager sufficien! operational
control to provide for-profit service 1o customers would be 2 violation of Section 310(d) of the
Communications Act” and our rules, for which the system license couid be revoked, In
addition, as noted above,™ our decision 1o allow private shared-use systems 1o conract with
system managers does not preclude our determining, based on an appropriate showing, that the
sysiem is a a¢ facte for-profit service, and subject 1o the appropnate enforcement actions. In
addition, the Heensee may be subject to reclassification because it will meet the definition of
gﬁ%, assuming it meets the other prongs of the test, or because it is the functional equivalent

b. Interconnected Service
{1} Background and Pleadings

50. In order for & mobile service 1o be defined 25 2 commercial mobile radio service, #
must make interconnected service available. The stanste defines interconnected servics a3
*“‘service tha is intsrconnected with the public switched petwork (a5 such terms are defined by
regulation by the Comunission) or service for which 2 request for interconnection is pending
pursuant o subsection (1) The Novce requested comment on the significance of the
phrase “‘mterconnected service,”" rather than *interconnected,” which was used in the origing
House version of the legisiation. We suggested two alierative explanations for this distinclion:
{1} that in order for a particular service offering to be considered *“interconnected service,”’ the
seevice must be offered on an interconnected basis at the snd user level, i.e., the service must
provide an end uzer with the ability to directly control access™ 1o the public switched metwork
{PEN) for purposes of sending or receiving messages t© or from points on the netwaork; or (33
thay Congress crafied the language in order to avoid including private line service within the
definition of *interconnected service.”” The Norice also sought comment on how to define the
terms interconnected”” and *'public switched serwork. " In regasrd o the definition of **public
switched network, " commenters were asked to discuss whether the Commission should Hmit this
term o local exchange and interexchange common carrier switched networks, or whether we
should interpret this element more sxpansively.

51. Commenters gmmﬁ{magzw that Congress intended by use of the wrm *'intercon-
nected service™ 1o distinguish between those communications systems that are physically
interconnected with the network and thoss systems that are not only interconnected bot tha also
make intsrconnected servics available ® Therefore, many commenters siress that interconnected

B LT USO8 30
¥ para, 47, supra,
¥ Communications Act, § 332D, 47 U0 § 33202

* In referencing the notion of direct end user control in the Notice we had in mind services in which
the user is able to initiste divect, real time interaction with the network, a5 oppossd 10 services (uch
thoge using store-and-forward technologies) in which the user does not have such 2 capability.

© AAR Reply Comments #t 4; Bell Adantic Comments 2t §; GTE Comments a1 §; NYNEX Reply
Comments & 7; Pagemart Reply Comments gt 3; Radiofone Reply Comments 2t 3; Securicor Reply
Comments & 5, TRW Comments &t 20 n 4l USTA Comments & 4, UTC Commens at & see also
Geotek Comments &t 7-8 {arguing that this distinction sliows the Commisgion to adopt & threshold for
determining when the affic of the imerconnected portion of a service reaches sufficient levels 10 be
classified as interconnected service); bur see Motorols Comments &t 7 (arguing that interconnested service
should be defined g5 physical imterconnection with the public swiched network because & might be
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service should not include a service that uses the facilities of the public switched network for
internal cransmitter control purposes.® Some commenters beliave that an inerconnecied service
must provide an end user with the ability 1o control directly access to the public switched
network for purposes of sending or receiving messages 1o or from points on the network.” The
ma}mgff commenters, however, interpret interconnected service as a service that will merely
allow the subscriber 1o send or recsive messages over the public switched network.® Severs]
partiss emphasize that the Commission should ook 1o the subscriber's perception of whether the
subscriber can send or receive messages over the public switched network.© According 1o
T3, the example of private line type services does not appear 1o be a useful basis for defining
micrconnected service. TDS contends that mmg and emerging combinations of subscriber
controlled awim&ziné and termingl devices permit the subscriber 1o make 2 coordinated use of
muitiple networks. mcreasingly prevalent arrangements mean that there is realigtically no -
effective limit on the number of L poinis where any Eémnmis: subscriber communication might
ultimately be sent or received.® UTC, on the other hand, notes that milities and pipeline

EAER AR

companies often loy dedicated private lines that use and aliow access o ouly a portion of
the public swizchmiéh@m network,® ‘

odent of the
service 18

difficult to sppiy the distinction barween those systems that are physically imterconnecied 1w the pubdic
switched petwork and those that slso make intercommected service gvailgble).

¥ DC PSC Comments at 5; NABER Comments at B; PageMet Comments at 9; PRSG Comments mt
2, Rosmer Comments st 7. Securicor Reply Comments m $; Southwestern Comments nt 7; TDS
Comments #t §; UTC Comments 2 2.

¥ AmP Reply Comments at 3; NYNEX Comments st 7; Pactel Comments 2t 9; Pagemant Reply
Comments st 6; TS Comments at 6 TRW Reply Comments &t 17, UTC Reply Comments o 10,

*“ Bell Atlantic Comments at 8; CTIA Comments &t 8-9; GTE Comments &1 5-6; EF. Johnson
Comments & 6; McCaw Comments st 17, NABER Comments 1 8; Pacific Comments st é; Pagelet
Comments at 6; PA PUC Reply Comments at 67, Rochester Comments st 4; Sprint Comments 8t 5-6;
Southwestern Comments 31 6-7: Telocator Comments » 9-10; US West Comments &t 16-17; USTA
Comments & 4. Vanguard Comments mt 5; see alto AMTA Comments 21 9 & 5.5 (supporting this
definition in the comext of twe-way services, but expreasing no opinion on the isterpretation of those
oo in the content of one-way paging operations),

¥ Bell Adantic Comments & 9; NYNEX Comments at 7, Roamer Comments @t 67, Sprim
Comments at 6; US West Comments 8t 1617,

® TDS Comments st 6; bus see Radiofone Rega&f Comments st 4-3 (arguing thst privaie line service
typically may be originated and terminsted only within the subscribing compsny's buildings, sven though
those buildings may be located in differest states).

¥ UTC Conunents & 10,

¥ Establishment of Satellite Systems Providing International Communications, £C Docket No, 84
1299, Report and Order, 101 FCC 28 1046 (1985 (wernational Savellize Systems), recon., Memorandum
Opinion and Order, 61 Rad. Beg. 20 (PEF) 649 { 1986}, jurther recon., Memorandum Opinion and
Order, | FOC Red 439 (1986). In Juernavional Sasellite Syseems, the Commission concluded that
mterconnecting through a dats circuit terminating in & computer that can store and process the dats and
subsequently retransmit ¥t over that nerwork constitutes intercomnection to 3 public switched messaging
network. Jd a 1101, ) '
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interconnected with the public switched petwork.® Seversl ies caution thal making
distinctions based on technologies could sncourage mobile service providers v design their
. systems 1o avoid commercial mobile radio service regulation.” Other commenters encoumge
the Commission 1o adopt an approach that interconnection requirss real-time access (o the public
switched network.” Consequently, commenters disagree aboul the implications of the defmition
of inerconnection for store and forward services.” Severd commenters also mention that
Congress specifically contemplated reclassifying private carrier paging to commercial mobile
radic service rogulation &3@ “grandfathering’’ private carvier paging services under private
regulation for three years.® The parties thut responded 1o our guestion regarding whether 2
mobile provider offers interconnecied service if it offers service that is Interconnected through
an imermediary that is inlzrconmected to the public switched network, geserally agres that this
would comstitute interconnected service.®

£3. Many commenters believe that the Commission should continue (o use its traditional
definition of public switched telephome network to inclade only local exchange carriers and
interexchange carrier switched networks.” Some parties argue that there is no indication that

# avch Comgnents st §; MO Comments 8 §; Mie! Comments 2t § NARUC Comments at 16,
PageMer Comnments 8t 7-8; USTA Comments af 3; Vanguard Comments &t 5. Bur see Pagemart Reply
Comments 2t 4 {acguing that this precedent bears no relationship to Congress's gosl in amending Section
333y TRY Reply Conwments &2 17 0.37. .

8 * HeliSouth Comments & & MO Comments 8t §; M Corments & 7; US West Comment s 17~

#® Grand Comments 88 35, Pagemart Comments 2 3, BMD Ccmmm #t 34, TRW Reply
Comments ot 17, v

* Those parties who consider store and forward wchnology to constituee interconmection include:
Arch Comments 2t 7-8; Bell Adamic Comments & 9-10; CTIA Comments &t 9; DC PSC Comments &t
$; B.F. Johnson Comuments 8t & & 5.7; OTE Reply Commenss 1 2-3; MeCaw Comments 3 29-30; MO
Comments &t &; Mial Comements 8t 6-7; NABER Commerss &t 9-10; NARUC Comments at 16-17, New
York Comments a1 &, PA PUC Reply Comments 8t 7; Pacific Commenss st 6, Paciel Paging Comments
st 6 PageNet Comment 21 5; Radivfone Reply Comments 8t 4; Roamer Comments st 7, Rochester
Comments 2t 4; Sprint Comments & 5-6; Southwestern Comments 88 7; Telocstor Comments ot Wa it
U8 Wen Comments a8 17, USTA Comments 2 5, Vengusrd Comments st 5-6. Those parties who
consider sore and forwand technology not to constinite intevconmected service include: AmP Reply
Comments & 2-4; Grand Comments 8¢ 3-5; HYNEX Comments 2t 8 0.10; Pageman Comments 2t §;
Rociwell Comments 8t 3; TES Comments &8 78,

¥ Ser Budger Act, § 6002N2NB). NARUC Comments &t 17; Hextel Commens at 16, PageNat
Comments 2t 12-13; US West Reply Comments at 4 .12, B see Pagemart Reply Comments gt 7-8,

% OITE Comments gt & NARUC Comments & 16; NYNEX Comments ut §; PA PUC Reply
Comments &t &7; USTA Comments 8t 4; US West Comments gt 17-18; Vanguard Comments 2t 5. 8wy
see (eowek Comments 2t § {contending thet indirectly connected services should not be desmed 10 be
providing an interconnected service); Roamer Comments 8t 7 (claiming tha &t depends whether the
service is interconnected 83 an imegral part of the service offering or for the licenses’s own internal

pUIPHSES). v
¥ ReliSouth Comments 2t 9-10; GTE Comments 5t 6, MeCaw Comments at 17, Mowrols Comments

at 7-8; NABER Comments at 8; Pagelet Comments 3t 10, Roamer Comments at & Southwestern
Comments 2t 7 n.4; Telocstor Comments &t 310 TRW Comments st 20 n.41; UTT Comments st 10,
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Congress intended to broaden the scope of the term “public switched network. "™ Others,
however, urge the Commission to adopt & more forward looking definition that ackaowledges
that the future of telecommunications will tacompass many service providers using various
technologies 10 create 2 *‘network of networks. ™ New York, for example, suggests thal the
definition of public switched nerwork should include ali networks - regardless of technology
- that are now or in the future will be associated with the provision of switched services to the

el proposes 3 definition that encompasses service thal can resch any
cssable through the North American Numbering Plan. '™

84, We beliove phrase “mm service Congress intended that
i ol v claasified as commercial ervices if they make interconnecied service

mohile BEEVICESs shouid be o ; ?
availsble through their use of the public switched network '™ The putpase underlying

ach, we oonclude, is o ensure that 3 mobile service tha gives its

ity o communicate to or moeive communication from other pgers of the

i should be weated a5 a common carriage offering (if the gther elements
ercial mobile radio service are aleo presems, or if the service can be
equivalent of CMRS). Neither the statute nor the lepisiative bastory yses

the term “‘end user comtrol. ™ We believe that it would be infeasible for end users, in any literal
sense, o control directly acosss to the public switched wetwork for sending or feceiving

2

marﬁmy@mmﬁwm@&%mmammmmﬂmbm

* only with the ability 1o transmit and receive messaees 1o and from the public switched

55. We believe that Congress used the phruse interconnected service to further the goal
of cresting repulatory symmerry for similar mobile services, Thus, even s mobils service tha
B B0l yel mierconnecied, but hes requested interconnection, is considered an imerconnected
service. '™ If Congress was concerned about end user or subscriber comtrol of acoess to the
actwork, it would sot have included in the definition of interconnscted service those services
awaiting Commission response o interconnectio requests. Therefore, we believe it is ressona
0 ﬁ?ﬁ@iﬁ&;ﬁe that an interconnecied § i 3 iz g ;

e ‘#v m is 3 ¥ ﬁ}aﬁ
3 from anywhere on the public switched
service 0 be offering interconnested servies

¥ MeCaw Comments Commenss &t 9-10; Southwestern Commens af 7 né;

Telocator Reply Comm 83

* Bell Atlantic Comments &t 9 8.9; New York Comments at 6; Mextel Comments at 10-11; NYNEX
Lomments $2; PA PUC Reply Comments m 7-8; Pacific Covunents at 5;: Sprimt Comments 1 7,

¥ New York Comments st &,
¥ Mextel Comments a1 11 5.18; see alsp NYNEX Reply Comments at & n.16; Pacific Comments

Bed

a 5.

"% See Conference Report at 496 (expiaining that the Senme Amendment, adopted by the Conferses,
requizes an interconnected service to be broadly svaiiable},

¥ Communications A, § 33223, 47 UB.C. § 332

" In defining interconnested service in terms of transmissions o or from ““anywhere” on the PSN,
we note that it is necessary to qualify the scope of the term “anywhers™; if 2 service that provides
general acoess to points on the PSN also restricss calling in certain limited ways (e.g., calls stiemnsted 1o
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even if the service allows subscribers to send or receive messages to or from anywhere on the
public switched network, but @ﬁé}é during specified hours of the day. We adopt this position
secsuse we do not wish o provide any incentive for a mobile service provider to limit access
10 the public switched network a5 3 means of avoiding repulation as 3 CMRS provider. We
agree, however, with those commenters who argue that our interpretation of interconnectsd
service should not include interconnection with the public switched network for a loenset's
imternal control purposes.

56. The stuimte requires us to define the terms ‘interconnected”” and “public switched
nereonk.** The Commission has 2 long history of deciding issues reganding interconnection with
the public switched network.'® For exsmple, concesming cellular service providers, the
Commission has explained the term **physical interconnection. ™™ Part 30 of our Rules uses
similar language 1o define interconnection.’” In the CMRS contexi, we define “*intercon-
nected’” as 2 direst or indirect connection through automatic or manual means {gither by wure,
microwave, or other technologies) to permit the transmission of messages or signals between
points in the public switched network and s commercial mobile radio service provider,

£7. Although we adopt language similar 1o that used in Pant 90 of our Rules, we mtend
for this language %0 sncompass mobile service providers using store and forward technology.'®

This approach to interconnection with the gbﬁc switched network is analogous to the one that
we used in determining what restrictions should apply © internationa! communications saellite

systems separate from INTELSAT. In Jernations! Sarellie Sysremz, the Commission addressed
whether it should suthorize inmternational communications suellites that would compeie with
INTELEAT. An Bxecutive Branch letter to the Commission stated that certain restrictions must be
unposed on these competing bnternational satellite systems prior 1o fingl avthorization by the
Commission. The Commission was directedd 1o prohibit these separate satellite systems from

be made by the subscriber to 900" telephone nusmbers are blocked), then it is our intention still 1o
include such a service within the definition of *‘imerconnecied service” for purposes of owr Part 30 rules.

(g%: £.g., Use of the Carterfone Device in Message Toll Telephone Service, Decision, 13 FUC 24 420

e The term “physical interconnection” refers 1o the fucilities connettion

by wire, microwave or other techoologies) between the end office of &
landiine network and the mobile telephone switching office (MTS0 of 2
ceflular network or the hardware or software, located within g carrier's
ventral office, which is necessary 1o provide interconnection.

Megd To Promois Compaiition and Efficient Use of Spectrum for Radio Common Carrier Services,
Declarstory Ruling, 2 FUU Red 2910, 2818 .27 (1987) {frercomnection Order).

W Connection through sutomatic or munus! means of private land mobile
rvadio stations with the facilities of the public switched telephone network
o permit the transmission of messapes or signsls betwesn points in the
wirgline or radio network of & public telephone vompany and persong
served by private land mobile radio sistions,

A7CFR §97.

W we note that the Private Radic Bureau imerpreted prior Section 332 of the Act 1o find that store
and forward technology did not constitute interconnection. In light of the amendmenis 1 Section 332
contained in the Bodget Agt, & implemented in this Order, the Private Radio Bureau's prior policy is no
longer spplicable.

Page 25



providing communications interconnected with public switched message networks.'” In
clarifying which services were barred, " the Commission specifically prohibited competing
sateliste systems from interconnecting through s data circuit “wmizmgiﬁg} in 2 computer that
can store and process the dats and subsequently retransmit it over that sepwork, "™

38, We disagres with those commeniers who argue that the Dasa Com and Millicon cases
- should guide us 1o a different result. In Daw Com, the Commission found that no interconnee-
tion was involved in 3 communications system where callers wizhing to page subscribers placed
a call through the PEN 1o an answering service which then relayed the message o the intended
recipient by sctivating the Dats Com transmitier through a private madio link, We beld that the
Date Com system was st providing interconnected service because there was no dirent
i between the Datz Com transm and the PSN.Y? While the Millicom case
involved a system that used store and forward technology, this fact was not pertinent 1o ouwr
decision there because that decision trned on whether the licensee was operating a shared-use
w z%% would subject it o the interconnection prohibition contained in the prior version of
on 332,

9. The ztawute alswe requires the Commission to define the term ‘‘public switched
network.” The Commission has frequently used the term *public switched telephone agtwork™
{(FPSTN) 1o refer o the local exchange and intersxchange common carrier switched notwork,

. whether by wire or radio.’™ Many panies urge the Commission to continue this approach o
defining the public switched network, We agree with commenters who arpue that the network
should not be defined in 2 satic way. We believe that this interpretation is also more congisient
with the use of e term *“public switched perwork,”” rather thas the more techaologically based
term “*public switched telephone network.”” The network is continuously growing and changin
because of new technology and increasing demand. The purpose of the public switched netwo
15 10 allow the public to send or receive messages 1o or from anywhere in the nation. Therefore,
any switched common carrier service that is mterconnecied with the traditions] Jocal exchange

' Internarional Savellite Systems, 101 FCC 24 st 1054, An exception was made for emergency
resiorstion service,

WO 2 at 1100,
U1 oad o 13001,

"2 Dara Com, Inc., Declarstory Ruling, 106 FOC 24 1311, 1315 & 1.7 (1986}, In the Dare Com
cuse, we found that no aspegt of the service provided by Dama Com was dependent upon any direct or
indirect physical connection o the public switched nerwork, In contrast, there can be services in which
~soine wansmitters used in providing the service are not physically connected 10 the network bul the
servive is treated a5 interconsected because it overall configurstion includes physicsl links with the PSN.

1 spplicstions of Millicom Corporate Dightal Communicarions, Memorandum Opinion and Order,
65 ?&ad,g,e% {P&F) 235, 237-38 (1983), afd sub nom. Telovator Network of America v. FOU, 761 F.2d
T3 (D.C. Cir. 1885).

¥ Eor example, in establishing the Basic Exchange Telecommunications Radio Service (BETES) we
held that it was ““intended to be an extension of intrastate basic exchange service.” BETRS Order, 3 FOU
Red at 217, In particular, we explained that "BETRS is provided 5o that radio loops can take the placs
of {expensive) wire or cable 10 remote arsss.”” i
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or intersxchange switched network will be defined as part of that network for purposes of our
defimition of “commercial mobile radio services, 'Y

0. A mobile servics that offers service indirectly interconnected to the PSN thwough an
interconnected commercial mobile radio service, such as a celluler camer, will be desmed 10
affer interconnecied service because messages could be sent 1o or received from the public
switched network via the cellular carrier. We agree with Nexiel and Pacific that use of the Nonh
American Numbering Plan’™ by carriers gmvsdizz%g; obtaining access to the public switched
network i3 3 key slement in defining the network s panicipation in the North American
Nﬁ:ﬁbﬁﬁﬁ%ﬁiﬁﬁ provides the participant with ubiquitous sccess 1o all other participants in the
Plan, We find that another imponant element is switching mpa%:oiiit%, which the tevm “‘public
switched network® implies, This includes any commeon carrier switching capability, not only a
local exchange carrier's switching capability. Thus, we believe that this approach 1o the public
switched network is consistent with creating & system of universal service where all people in
the United States can use the network to communicate with each otber. '

¢, Serviee Avsiliable to the Public
{1} Background and Pleadings

$1. The last slement of the commescial mobile radio service definition is that the service
must be made available to the public. Specifically, the state provides that, if 2 licensee offers
2 for-profit service and makes mterconnected service **available (A} 1o the public or (B) to such
classes of sligible users as to be effectively available to a subsiantial portion of the public,”” then
it is a commercial mobile radio service.™ In the Norice, we interpreted the language ““to the
public”” s comemplating “any interconnected service that is offered io the public withowt
restriction, asz existing common carrier services are offered. ™™ The Nomce also sought
comment regurding (1) wha types of services are offered 1o such classes of eligible users as
10 be effectively available to o substantial portion of the public™; (2) whether such services that
are “effectively svailable’” include those offerings that are *‘available w 2 substantial ponion

8% 4 is important to nowe, however, that defining 2 corvier s part of the public switched nevwork
does not impose any interconnection obligations upon that carvier. Inerconnection obligations flow from
# common carrier’s Section 201 obligations if the Commission finds that such connections are in the
public interest, The question of whether we will require CMRS providers 1o offer interconnection to thew
faciiities to other CMRS providers or other partiss reguesting interconnection will be examined in 2
separate procesding. See pars. 285, infra. Moreover, our defining 2 carvier 3 pant of the PSN for
purposes of our definition of “commercial mobile radio service™ is not intended 1w alter or modify the
extent to which any such carrier may be sbject o any obligations or requirements {e.g., metwork
rejiability reporting, open network srchitecture} other than those contsined in Section 332 of the Actor
in regulstions promulgated by the Commission pursuant 1o Section 332

B The Plan provides 2 methed of idemtifying ielephone lines in the public network of North
America. The Plan bas three ways of identifving phone numbers: a three digit sres code, & three dight
exchange or central office code, and 2 four digit subscriber code. Currently, Bell Communicstions
Resesrch (Bellcore) administers this plan. The Commission has initiated 2 procesding related (o the Novth
American Numbering Plan, and, in pacticulsr, the impending shonage of wiephone numbers. Ser
Administration of the Morth American Mumbering Blan, CF Bocket Mo, 32-237, Notice of ngury, 7
FOO Red 6837 {1992

¥ rommunications Act, § 333N, 47 U.S.C. § 33283

HE rhe cranste dirscts the Commission o “specify by regulation” such classes of eligible users as
1o be “effectively availsble 1o 2 substantial portion of the public.™ i,
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of the public’* despite limitations op end user eligibility; (3} whether system capacity should be
a factor in determining whether a service is “‘effectively available™ to the public; and (4)
whether service ares size oy “location-specificity’” in service offerings ought 1o be 2
consideration in finding that a service is not “effectively available’ o the public.

62. The majority of commenters discuss two basic issues in relstion o the "o the
gmh%xz:” prong of the commercial mobile radio service definition, mamely: (13 how should the
“t0 the public'’ be imterpreted; and (2) what should ‘be the appropriaie test f@r
ning which servicss am “eﬁm@y available to a substantial portion of the publi
mﬁy mmmm W that 3 particular mobile service should be conssdered available ‘0 the

ive could be considered publicly avaxiabie: Joven if the
tinimal restrictions on end user aixgzbﬁity Szmﬁsﬁg
St vt*-l}'f'é"'i‘?i.ﬁ\- ﬂi@ m mm &f Wﬁﬁmj
ingion m imziz the number and type of factors that the Commission
vailability m mﬁm’ 1o avoid case-by-case analysis.'™ Lastly,
customer base by means of elented nepotiations,
« 10 the public.™

&3. The second “‘public availability'' slement requires inguiry imto whether the
crcomnected mobile service is made availsble “to such classes of eligible users as o be
eﬁm&zv&y available w 2 2l portion of the public.** .
commenters assert that this el interpreted 1o exclude services z%x&t e 3 i
only to classes of eligibles comprized of only specific mti:zsmes businesses, or other narrow
eligibility classes.’™ Seversl other commenters and eply wenters, however, favor applying
2 test f@? the “‘cffectively avai?abi@” element mz;zszﬁng that, if service is available or intended
10 be availsble, 1o 3 large sector of the public, inespective of any aiﬁgabﬁzsy m&m&mz&sg it
should be desmed m be gﬁmvﬁy available 10 2 substantial portion of the public '*

o wddress the issues whether Hmited sity on & systern restricts
whether it is gﬁgmyeiy ava;}%ie 0 8 substantial portion of the public, and whether 2 location-

B¢ See, ¢.g., B.F. Johnson Comments at 7; GTE Comments &t ; McCaw Comments st 18; Motorols
Comments 2t §; NABER Comments »t 10 New Ym’&: snts 88 7; Nextel Comments st 23 Pagelia:

Comments & 13 i2
¥ BellSouth Commen
1 Sprint Comments at 7,
2 18 West Comments &t 19,
2 MPX Comments m 4.

% See, e.p.. AAR Comments &t 4, Arch Comments a1 5 b, E3 ARING Comments at 5-6; GTE
Comments &8 7; Motorols Comments 8t 8; NARER Comments &t 39 Reed Smith Comments 3;
Rogmer Comments at %; TDS Comments 2t 8; UTC Comments at 11; AAR Reply Comments nt 4;
Securicor Reply Comments = &; Telocaor R@%y Commems at 4.

B See, £.p., Bell Adantic Comments 2t 11; CTIA Comments &t 10; Mzl Comments & 8 New
York Comments a1 7, NARUL Comments 8t 17; ‘Pacific Comments at ’?«»8 PacTel Conunents st §2»§3
Rochester Comments at 5; Southwestern Comments at 2: Sprimt Comments a 8, Telocyor Comments
at 11; USTA Comments &t &; US West Comments st 19-21; Vanguard Comments at 6-7; McUaw Reply
Conuments 2t 23-24; PA PUC Reply Comments &t 8; USTA Reply Comments at 3-4; US West Reply
Comunents at 56,
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specific service or one offered only in & limited geopraphic sres would not be effectively
available 1o the public. As 1o the firet issue, many commenters and r@gig commenters agres that
ow capacity has no effect on the public awaiiaﬁiiﬁzy of @ service '™ B ¥. Johnson, hmgav%%
mamntains that low capacity is a valid factor in restricting the public availability of a service.
Several commenters further agres that location-specificity and limited geographic area are
ireievant 10 a determination of public availability '™ GTE and Roamer, however, maintain
that location-specificity and limited geographic ares do significantly restrict the public
availability of a2 servige.'®

{2} Piscussion

, . 88, We agree with commenters who contend that a service is available *“to the public®”
i it s offered 1o the public without resiriction on who may receive it For example, PageNet

asserts that private carrier paging (PCP) is available t the public without restriction because the
st significant eligibility”” Limitation was removed when PCPs were authorized o serve

dividuals, in addition o Pan 90 sligibles. We . Nor do we find compelling MPX's
asseriion that services that limit their customer base by means of elecied negotiations should be
Geemed to be unavailable 1o the public. In sddition, we believe that similarly situated customers
gh have the ity to oblain service on the sume lerms as negotisted by other
customers, unless, of course, the carvier is able to demonsirate that any distinctions in terms do
not constitute unreasonable discriminstion under Section 2036) of the Act 1

6. In parsing langusge ‘1o such classes of eligible users 15 to be effectively available
3 2 substani ﬁwxﬁm of the public”’ in Section 332{0(1ME) of the Act, we believe that the key
words are *‘effectively available.” In drafiing this e, Congress eschewed the House
definition’s use of the word ““broad” 1o modify the phrase “classes of eligible users™ and

" See. e.g., Arch Comments & 5-6; Bell Attamic Comments & 12: BeliSouth Conments at 13;
CTiA Comments at 10; DC BPSD Comments st &, GTE Comments 22 7, Miel Comments ot &; Motorads
Comments at 8-9; NYNEX Commens &t 11: Pacific Comments 89, PapeMer Comments st 11;
Rochester Comments at § 1.9; Southwesters Coruments & 10-1 1; Sprist Comments 2 &; TDS Comments
at 2, Telocgtor Comments & 12; US West Comments at 20; UTC Commens a 11-12; Vangusrd
Comments at 7; McCaw Reply Comments 8t 24: Telocator Reply Conuhents at 4; Arch Reply Comments
wt §; but zee GTE Reply Lo & 4; Securicor Reply Comments 21 6, «

R F. Johmson Comments 18 7,

W Ser, 2.p., Bell Atlantic Comments w 13; CTIA Comments st 10, DU BSC Comments m &,
MeCaw Comments a1 18: Motorolz Comments 2t §-9; Ml Comments at § Pacific Comments 21 9
PageNet Conunents a1 11; Rochester Comments a1 5; Southwestern Comments gt 101 i; Sprint Comments
a & nll; TDS Comments gt 10; US West Comments at 20, UTC Commments a0 11-12; Yanguard
Comments 2 7.

SELEL w5 15

2 (ITE Comments &t 7, Rosmer Comments a 10,

% The terms and conditions for different classes of customers may, of course, vary, Whether such
differsnces are lawful would be 2 question of whether there is unvessonable discrimination under Section
202(a} of the Act. In the case of individualized or customized service offerings made by CMRS providers
to individual customers, it i our intent 1o classify and repulate such offerings a8 UMRS, regardiess of
whether such offerings would be treated s comsnon carrisge under gxisting case law, if the service falls
within the definition of CMRS. P
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adopted ig}sﬁ%d the Senate’s version which deletad the word “broad,” indicsting legisiative
intent o

ensure that the definition of “‘commercial mobile services”
encompasses all providers who offer their services 1o broad or
sastow classes of users w0 as 1o be effectively available 1 2
substantisl portion of the public,

Thus, Congress intended both broad and narrow classes of eligible users that meet the statutory
definition to be incleded within this element. The stature directs the Commission to specify those
classes in its reguiations, :

67. In applying the stanntory language, we look to severs] relevant factors, such as the
type, nature, and scope of users Tor whom the service is intended. ' Thus, in the case of
sxisting eligibility classifications under our Rules, ™ service is nor “'effectively available 10
] submﬁa? portion of the public” if #t is provided exclusively for internal use or is offered only
80 & significantly oo

y testnicted class of eligible users, a3 in the following services: (1) Public Safery
Radio Services;'™ (2) Special Emergency Radio Service;'™ (3) Industrial Radio Services
{exoept for Sectiom 90.73, Bush Radio Service):™ (4 Land o?mgmmm Radio
Services;™ (%) Rediolocation Services;™ (8) Maritime Service Stations:™ end (7 Avia-
tion Service Stations." Service among these Part 90 eligibility groups, or o internal users,
15 made available on only 2 limited basis to insubstantial portions of the public. We conclude that
it was Congress’s intent that making servies available &, or among, the eligible users in the
above-siaterd private mobile radic services does not constitute gervice that is “effectively
available 1o 1 substantial portion of the public.”” RFinally, 220-222 MH> band and private paging
systems thar serve only the licensee’s intemnal needs will not be deemed *effectively available

¥ Conference Repor: at 496,

B The stanuory iangusge warrants looking at severs! factors where the word “substamial™
modifying “portion of the public®” could mean either “considerable; smple; large™ or *‘of considerable
worth or value, importent.” Webster's New World Dictionary, Third College Edition, 1336 {1988

2 Our description here spplies the test 1o sristing classes of sligible users, We remgzxize,ﬁf course,
that other classes could be sstablished under our Bules i the future that would not be “effectively

available 1o & substantial portion of the public”’ depending on the type, nature, sl scope of users for
whom the service is ntended.
47 CER. §§ 90159025,
AT CF R 85 90.33-90.55,
MR 47 CF.R. B 90.59-90.73, 90.79, 90.81.
BT 47 CFR. §6 90.8590.95.
P47 CFR. 85 90.101, 90,103,
¥ 47 C.ER. § 80.15.
WULTCF R 8870

Page 30



54 aigmb;szamig pordon of the public, ** because our rules restrict use of those services 1o intermal
applications. : '

8. In contrast, if o lcenses operates 2 system not dedicated exclusively to interval use,
or provides service 1o users other than eligible uger groups under our rules Tike those in the
services Histed in the preceding pamgraph, it i offering service that is *effectively available to
3 substantial portion of the public.” Thus, the eiigihii:’g gmvisiaﬁs for the Business Radio
Service (BRS}, PUPs (other internal use), commerc §-222 MMz land mobile systems,

" and 8MRs would permit service offerings effectively to 2 “‘substantial portion’’ of the public.
The Part 90 oligi iiitymia&fmaﬁtygcscfsms, commercial 220-227 MHz land mobile
systems, and PCPs, for example, include individuals as 2 category of eligible customers.

tmore, eligible users in the BRS penerally include any persons engaged in the operation
of commercial activities, educarional, philanthropic, or ecclesiastical mstitutions, clergy
activities, and hospitals, clinics, or medical associations.'” We believe that end user eligibility
is virually unrestricied in the Business Radio Service and offerings in that Service are therefore
made effectively available to 2 subsvartial portion of the public. Cur classification of BRS
illustrates the fact tha 3 service may be classified as *‘sHectively available 1o 2 substantial
portion of the public’’ regardiess of whether individuals are eligible to receive the service. In
addition, Automatic Yehicle Monitoring services that are offered to third party uzers will be
deemed *'effectively available to g substantial portion of the public,”" because our interim rules
vize service to persony sligible in the radio services of Part 80,9

5. Under the “’system capacity’’ exception proposed in the Notice, any Hoenses whose
systermn has limvited zz;aagg;y, guch as an SMR with the capacity of no nore than 70 to 100 users
pex channel, would be deemed 1o be offering a service that was not effectively available 1o 2
substantis) portion of the public. We agree with those commenters who argue that adopting the
"system capacity’’ approach would undermine the plain meaning of the statute, and Congress’s
mment i passing it. Although a service has low system capacity, it may nonetheless be available

' See generally Sections $0.703(), 90.717, 90.721, 90.723(a), 90.733(a)(2), 90.733(a)(3), and
80.733(b) of the Commission’s Rules, 47 C.F.R. §§ 90.703(b3, 90,717, 90.721, 80.7230a), 20733062,
90.733()(3), 90.733(b); Amendment of Part 90 of the Commission’s Rules To Provide for the Use of
the 220-222 MHz Band by the Private Land Mobile Radio Service, PR Docket No, §9-552, Memorandum
Opinion and Order, 7 FOC Rod 4452, 4490-91 (199230020 MHz local channels in commercial or non-
commercial status; non-commercial nationwide licenses are for primary purpose of satisfying interng!
communications requirements, b licensee may slect to provide commercial service on limited besis mt
end of five-year period following grant of license), Ser also, #.2.. Section 50.424(2) of the Commission’s
Rules, 47 CF.R, § %0.4%4(a) (900 MHz paging freguencies available w all Part 90 eligitdes for
commercial or non-commercial use). Liconsees in these services tha have slected t operate not-for-profit
internal systems are barred by the terms of their licenses from offering a for-profit commercial service.
Such imernsl systems alzo are treated 88 not-for-profit for purposes of the CMRS definition. See para.
44, zuprg, .

2 Servion 90.75 of the Commission's Rules, 47 C.ER. £ S0.78; see also Amendment of Part 30
of the Commission’s Rules To Expand Bligibility and Shared-Use Criteris for Private Land Mobile
Freguencies, PR Dincke: No. 8545, Report and (rder, & POC Bed 342 {31991

"3 Section 90.239 of the Commission’s Rules, 47 C.F.R. § 90.239. In addition, we have granted
a waiver 1o Teletrar 1o sllow it 10 offer service o individusls, See Amendment of Pant 90 of the
Commission’s Rules To Adopt Regulations for Awomatic Vehicle Monitoring Svstems, PR Docket No.
93-51, Notice of Proposed Rule Making, 8 FCC Red 2502, 2502-03 (1993). This Motice alse proposes
expanding the eligibility of this service to include individuals and the Federsl Government, i, 21 2503
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03 the public,**** Bven if system capacity were relovant o 2 determination of a given mobile
service’s public nature, seiting 3 standard for what constitutes a low capacity system would
involve guesswork in a rapidly chenging ares where system-efficient technologies are constantly
squeczing mors capacity from smaller volumes of gpactnan, and might provide incentives for
inefficient gpe  use. In addition, therefore, we conclude that low sysiem Capacity should not
be a factor in determining r 3 class of eligible users makes the service *‘effectively
available 10 2 substantial portion of the public.”

78. Lastly, we address the issue raised in the Notive whether a limitation m ithe
seoprimhic size of 4 service arsa ought to be 2 factor in deciding that a service is not “availabic
@0 the ?&Bﬁﬁ&“ 114 “gﬁmﬁv&'@y avaiishie v g & shetansial m&ﬁ @fﬁﬁ@ pniblic.” We agres Wig}?
commenters who contend that geopraphic area or location specificity should not be s factor in

' ination. We conclude thut irrespective of the servios ares in which & given licenses
Jic e is serving such classes of sligible users 85 to be in offect making
its service stantial porfion of the public in that area, it is a service available to
the public. This conclusion is consistent with the statne and congres sional intent. Classifying
the mobile service as a commercial mobile radio service, even though its offering is restricted

te u Hmited weopraphic area will best serve the congressionsl ohjective of ensuring that
telecommuni iders that compete with one another ip any geographic ares are subject
to the same repulstory requirements and standards. Furthermore, we believe that finding 8

RRERILATY Ty vt- g Rigisiiamiian.
location-specific service not to be publicly available would be spectrally inefficient because i
may produce disincentives to licensees to build out their systems into wide-area networks. Al
the same time, 35 wirsless technologies move toward microcell and picocell environments, we
believe that it would not serve the public interest to gllow such swts-of-the-an echnology, albeit
reserved to small areas, o be restricted from the general public.

3. Private Mobile Budiv Service
chpround and Pleadi i

£E3%% 8%

2.

71, The statute defines private mobile service as “‘any mobile service {as defined in
section 3(n)) that is mot & commercial mobile service or the functional equivalent of 2

¥ apart from situstions involving carriers of last resort, zee, ¢.g., United Fuel Gas. Co. v, Railvoad
Comm’n, 278 11.5. 300, 309 (192930 "The primary duty of & public utility is to serve on reasonsble terms
all those who desize the services ¥t renders. This duty does not permit it to pick and choose and o serve
ouly these portions of the territory which it finds most profitable, leaving the remzinder 1o get glong
without the service which & alone is in & position w give.”"); s#e alro American Tel & Tel,,
Memorandum Opinion and Order, 73 FOC 2d 248, 283 (1979), the common carriage obligation extends
puly to the provision of “adequste or ressonable’” facilities in response to demand:

The term *“sdeguate or reasonsbie™ is not in its neture capable of exsct
definition. It it 2 relative expression, and has t© be considered as calling
for such facilities as might be fairly demanded, regard being bad, among
other things, o the size of the place, the exiem of the demand for
Igervice], the cost of furnishing the additional sccommodations asked for,
and to all other facts which would bave a bearing upon the question of
convenience and cost.

Atlantic Cosst Line B.R. v, Wharton, 207 1.8, 328, 335 (1907); see New York ex rel. Woodhaven Gas
Light Co. v. PubBerv.Comm’n, 269 U5, 244, 248 ( 19253, Thus, under longstanding priociples of
common carTiage regulation, the carrier’s costs fn ““fornishing the additional accommodations” are a
relevant factor in determining the neture and extent of the carrier’s obligation o provide service.
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commercial mobile service, as specified by regulstion by the Commission.”' The Natice
described two aliernative interpretations of this definition. Under one approach, 3 mobile service
would be classified as private if (1) # fails © meet the sitamwr? defmition ‘of a commercial
mobile mdio service or (I} it is not the functions] equivalent of 2 commercial mobile radio
service, sven if &8 meets the literal definition of a commercisl mobile radio service. Under
another reading of the lepislation, 2 mobile service would be classified as private I (1) @ fails
0 mest the statutory dggéiﬁﬁﬁ of & commercisl mobile radio service; and (2) # &5 not the
functional equivaient of 2 commercial mobile radio service. In addition, we requested comment
on what specific slandards the Commission should use i determing whether a given service i
the functional equivalent of 8 commercial mobile radio servics.

disagres shout the correct interpretation of the definidon of private
mobile radio service. Some commeners urge the Commission 1o adopt 2 broad definition of
PMRS, so that the term would include any service that is not 8 commercial mobile radio service
as well 35 2 mobile service which may meet the litersl definition of & CMRS, but &5 sot the
functional squivaleny of 2 service that 15 deemed 1o be CMRS ™ These parties generally refer
w the example in the Conforence Report, of a service thst the Commission might ciassnfy 83
private, 1o support their position.’”’ Commenters advocating 2 broad definition of private
mobile radio service comtend that their inderpretation 35 consistent with the congressional intem
to create regulstory symmetry for similar services.”™ In general, these commenters argue that
Congress was concerned about regulatory symmetry between wide-area SMRs and cellular
cariers and, therefore, Congress did not mtend to apply Title Il regulation to mobile services
that are not the functions! equivalent of commercial mobile radio services even if the services
fall within the technical definition of CMRS.™ Reed Smith also arguss that the language of
the statute iz not ambiguous and compels 2 brosd imterpretation of private mobile radio
service. ™ In addition, UTC asserts that, in adding the functional equivalence test, Congress
did not change the definition of commercial mobile mdic service. Rather, Congress added an

" Commumications Act, § 332(d)(3), 47 US.C. § 33200

W AMT/DEST Comments st 7-8; AMTA Comments & 13-13: E.F. Johnson Comments st 7-8;
Geotek Comments 8t 5; ITA Comments &t 2+4; LORA Comments &t §-3; Motorolz Comments &8 §;
MABER Comments m 11; Pagemart Commenis 81 §; Read Smith Comments at &, Roamer Comments at
11-12; RMD Comments at 3-8; Securicor Reply Commenis &t 7; Time Warner Comments st 56, TRW
Comments 8t 16 1.33; UTC Commenns & 12-13,

W AMT/DSST Comments 8t 7-8; AMTA Conusents st 13: E.F. Johnson Comments at 7-8; Geotek
Comments at 6-7; Motorols Comments &t 2-10; NABER Comments 1 11; Pageman Comments &t 9;
Beed Smith Comments 7-2, Rosmer Comments st 12, BMD Comments st 56, Securicor Reply
Comments 8t 7-8; TRW Reply Comments 32 19, UTC Comments %t 14. See Conference Report ot 496,

WEAMT/DSST Comments 2t 7-8; £.F. Johnson Comments 2t §; ITA Comments 2t 3-5; Motorola
Comments st 18 Pagemart Comments & 9. Bosmer Comments a8 11-12;) RMD Comments at 56
Securicor Reply Comments w8 B, Time Wamer Comments a1 6, UTC Commens #t 13,

¥ AMT/DSST Comments &t 7, ITA Comments 2t 3-5; Motorols Comments a1 1 RMD Commenis
gt 56, UTC Conmumenie at 13, See afro AMTA Commenss &t 12 {claiming that Congress was also
soncerned thet POS services that provided ¢ cellular or local loopaype service would be classified a
common carriage); Roamer Comments at 11412 (including wide-ares private carvier paging sysiems a5
services that prompted the legisistion),

" Reed Smith Comments &t 6; accord UTC Reply Comments at 13,
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Wm valve for classifying services as private even if they meet the literal definition of

73. Many other parties argue that the Commission should adopt 2 narrow interpretation
of private mobile radio service, which would include any mobile service that is not a commercial
mobile radio sexvice and s not the funcrional equivalent of 2 CMRS.™ In support of this
interpretation, these commenters penerslly refer 1o the language in the Conference Report that
the term private mobile service includes *“aeither 3 commercial mobile service nor the faneixa;aﬁ
e?ﬁivaimi of 3 commercial mobile service.””™ Commenters advixating a narrow interpretstion
3

the definition of private mobile radio service with parties advocating a broad

E55tes mreistion that Longress smtended o creals regulsiony symmﬁt?y for Siﬁ?i}ﬁ?_ S@{Vﬁm: i3
They concluds, however, that Congress would not have o 2 technological distinction, like

the example in the Conference Report, o allow similar services fo be subject to differing
feguiniory sche all, argue many of these commenters, Congress was attempting 1o
enoye disparities based on techuical dintinctions ™

fers also suggest that the clear lanpuage of the statute goes sgainst the
service. BeliSouth notes that #t is difficult & imsgine
ute %&f‘mﬁﬁm of commercial mobile radio service and not be
y service mesting the statutory criteris and Commission

defimitions For CMRS ig, by @ng the functional equivalent of itself, It is therefore not only
& commescial mobile

: radio service, but also the functional equivalent of 2 commercial mobile
fadio service. ™ Agcording to US West, the anle support for the broad interpretation of private-
mobile mdio servios is the lan o the Conference Repont which does not support the
proposition for which it is cited, example could not refer to a service falling within the
literal definition of CMES, arpues 1S Weat, bacause it does not describe 2 for-profit service.

BUTC Comments & 14,

2 Arch Comments a1 6: Bell Atlantic Comments & 13; BeliSouth Comunenss 28 20; CT1A Conunents
#t 11-13; DC PSC Conwments &1 7, GO Commens ¢ Z; GTE Comments st §; McCaw Comments 2t 19-

New Par Comments ot 7-8; New York Comments & 8 NYNEX Comments at 12; PA PUC Reply
Comments @ 9; Pacific Comments &t 7; Pactel Commens 2t 7-8; Rochester Reply Comments 2t 3;
Southwestern Comments 8t 11-13; Sprint Comments &t 9; TDS Comments 2t 10; USTA Comments 2
§; US West Comments a1 7-8; Vangusrd Comments gt 5.9

" Conference Report at 496 (emphasis added), Bell Atiantic Comments & 13; DC PSC Comments
&t 7; Ml Comments &t 9; NARUC Comments at 12; PA PUC Reply Comments a1 9 & n.21; Parific
Lomments &t 7 n.15; Southwestern Comments at 12: US West Comments st 89; USTA Reply Conwnents
& 4-3; Vanguard Comments 1 §.

* Bell Atantic Comments 8t 13; CTIA Comments at 11; GTE Commenn & §; MeCaw Comments
at 19-20; NARUC Comments 21 19; New Par Comments gt 7, NYNEX Comments st 12; TDS Comments
at 10-11; YVanguard Comments &t 8.

W Ser Bell Atlamic Comments st 13-14; CTIA Comments & 13-14; OTE Comments 2t B Melaw
Conunents st 20 & n 58,

* BellSouth Comments mt 22 n.67. See also Southwestern Comments 25 13 (arguing that & broad
definition of “private’ assumes that & commercial service is not defined by i3 own definition); U5 Wey
Comments at §-9 {claiming thet 8 broad interpretation of private mobile radin service implausibly
presupposes that there are commercial mobile radio services which would not be the functional equivalent
of commercial mobile radic service).

44
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Importantly, acconding to some commenters, this statement in the Conference Report follows
the “‘neither/nor’” language’™ that makes indisputable that the functional equivalence analysis

lies only 1o those services which do not meet the commercial mobile radio service
definition.’® Nexsel, on the other hand, submits that both interpretations of privale mobiie
madio service are correct and effectuate Congress’s directive that functionally equivalent or
substitutable services must be subject to similar regulation.'”

7%, Some commenters and reply commenters support the proposal in the Nosice to adopt
the functional equivalence test used (o determine whether a common camer unreasonably
discriminates marges for like communications services, '™ CTIA urges the Commission
to alse apply precedent from the relevant market analysis used in antitrust law.'™ Commeniers
criticize adopting a technological test like that described in the Conference Report, because

mologies ars ;;:fnéﬁe of providing comparable services.”™ NYNEX urges the
Commission o sdopt general rules [ MeCaw, on

regarding the functional squivalence test’
the other hand, believes that the Commission should determine @ﬁcﬁmﬁmvﬂ«mxs o1 8 tase-
by-case basis when 2 service s authorized.'™ A few commenters reply commenters
disagree with the proposal in the Novice to adopt the functional squivalence test used by the

Commission in discrimination cases.'® For example, Geotek argues that the function
equivalence test should focus on whether the intercommected portion of 3:336% service is the primary

AT

gervice offered or only secom

y or incidental to the primary service.’
(1) Scope of Definition
76, We agree with commenters who srgee thay Congress intended 1o narmow the scope

of the definition for private mobile radio service by adding language stating that & mobile service
would be considered 10 be private if it is not the functional equivalent of 2 commercial mobile

radic service. Given this congressional intent, we conclude thai a mobile service may be

157 See pars. 73, supra
138 118 West Comments 8 8, gocord CTIA Reply Comments st 13,
¥ Nestel Comments &t 13-14,

0 114 Comments 8t 11-13; DC BSTC Comments &t 7-8; GTE Comments ot §; Miel Comments 1t
10; NABER Comments & 11; MARUC Comments st 19-20; Nexiel Reply Comments at 5.7, NYNEX
Comments 2t 13; PA PUC Reply Comments at 9-10; Pucific Comments a1 & TDS Comments st 11
Telocator Reply Comments & & USTA Comments &t 6, Yanguard Conpents &t 8.

M eria Comments & §15-13.

2 agoCaw Comments 3t 20 1.55; NYREX Comments 8t 13-13; PRSG Comments 2t 2; Southwestern
Cﬁ;nmm st 14: Telocaror Comments & 13 0.18; US West Reply Comments gt &; Yangusrd Comments
PN '

B gYNEX Comments 23 13-14: see aiso Time Warner Comments at &7,

W ageCaw Comments gt 2120 see also PA PUC Reply Conwments at 10; TRW Comments at 26
8.51; UTC Comments at 14-15.

B2 gee o.p., E.F. Johnson Comments ot §; Motorola Comments &t 10-11; Southwestern Comments
st 13-14; TRW Reply Comments st 20 n4d2,

8 ssotek Commmens &t 7-8.
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classified as private only if it is neither a3 CMRS nor the functional equivalent of a CMRS. The
factors that bave led us to this conclusion are: the plain language of the statute, statements in
the legislative himory, and the overall purpose of the stanme. First, we believe that our
conclusion draws its strongest suppont’ from the plain words of the statute. As we have noted,
Section 332(dy(3) of the Act provides that 3 mobile service may be classified a5 3 PMRS
if & is not a commercial mobile radio service or the functional eguivalent of 2 CMRS. We
bedieve that the most logical method of applying this stannory test is as follows: If we conclude
that & mobile service is offered 1o the public (or » substantial pontion of the public), is offered
for profit, and is an imevconnected service, then we must conclude that the mobile service is &
commercial mobile radic service because the naire of the service brings it within the statmiory
of commercial mobile radio services. Once we have concludad that 3 mobile service
y definition of 3 CMRS, it is logically impossible, under the
could be classified as 2 private mobile radio service. The
private mobile radio service is not 3 commercial radi
e yamercial mobile radico

stated me benchmark
ify (such a5 one that employs frequency reuse or covers @

phic 2 sd by some commenters). As outh notes, if a service
CMBE n s difficult 1o conceive how it could not be the functional
equivalent of CMRS, Le., of itself. On the other hand, if we conclude that 3 mobile service does
ol meet the literal definition of 2 commercial mobile radic service, we will presume that the
service is private and it will be regulated as PMRS unless there is 5 showing in 2 specific cass
that it ix functicmal equivalent of 1 service that s classified as CMRS. Thus, the language
of the statute clearly provides that if « mobile service meets the literal definition of 2 CMES or
# is found to be the functional equivalent of & service that does meet the literal definition of
CMES, it connot be classified 25 2 PMRS.

77. Second, the Conference Report

: supports this interpretation. The Repont states tha
the Confersnce Committes amended the de of private mobile radio service to “make clear
that the term includes nejther 3 commercial mobile service nor the functional equivalent of 2
commercial mobile servics, a5 specified by regulstion by the Commission.””™® Thus, the
Conference Repon specifies that any mobile service that falls within the litera! definition of 2
CMRS cannor be classified as a private service, We recognize, as some commenters have
pointed out, that the Conference Repon provides a specific example where the Commission may

PO

determine that 2 service is not the functional squivalent of 3 CMRS because it does not employ
frequency or channel reuse or make service available o a wide geopraphical ares.'® This
example, however, does not necessarily represent 8 mobile service thar fits the literal definition

of a commercial mobile radio service bacanse the example does not indicate whether the service

is for profit. Also, the Conference Repont cannot be read 1o reguire the Commission to find that
such & service is not the funcrional equivalent of 2 CMRS. Congress intended to leave this issue

1o the Commission’s expertise. Further, the lanpuage of 2 statute “‘is not to be regarded as
modified by examples set forth in the legislative history.”'™ Thus, the specific example in the
Conference Report cannot drive us away from the conclusion compelied by the plain words of
Section 332{)(3}. We believe thet our interpretations of the individus] elements of CMES snsure
that services that do not compete with commercial mobile radio services will be classified as
private. For example, a for-profit service will be imszzm;eﬁvgiy private only if it is not an
interconnected service or it is not offered to the public or » substantial portion of the public.

¥ Conference Report at 496 (emphasis added).
¥ 1., see aiso CTIA Reply Comments a1 13,
#* Pension Benefit Guaramy Corp. v. LTV Corp., 496 U.5. 633, 649 (1990},
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78. The third factor supporting our imerpretation of the term “‘private mobile radio
service” is the fact thas the interpreiation comports with the statute’s overriding purpose io
ensure that similar services are subject to the same regulatory classification and fequire-
ments. ™ Alibough the languape referring to the functional equivalent of a CMRS was added
by the conferees, the House Report expresses concern about the functional equivalent of 2
sommon carriage offering being regulaied 25 2 private service. The House Report states: i

Under current law, private carriers are permitted to offer what are
essentially common carrier services, interconnected with the public
switched telephons network, whils retaining private carrier status,
Funciionally, these “‘private’” carriers have become indistingoish-
able from common carpiers . . . . ,

The Houss illustrated its concerm aver the disparate regulatory treatment that bhas emerged under
current law by specifically referring to-the expanded definition of eligible user for gpecialized
mobile radio service and private carrier paging Hoensess, o include individuals on an
indiscriminate basiz and B Government entities. The disoussion also refers to enbanced
specialized mobile radio services. Thus, under the approach taken in the House Report, even if
a mobile service does not fit within the strict definition of & commercial mobile radie service,
if the service amounts to the *“functional equivalent”” of a service that is classified as CMES,
it should be regulated 28 2 CMES. We do not find any clear intent that in adopting the final

langusge Congress intended 1o depart from this purpose of the statute.
{23 Punctional BEguivalence Ten

: 79. As explained in the preceding section, the definition of privaie mobile radio service
includes any service that does not meet the definition of CMRS, statute further provides,
as explained above, that PMBS also doss not include 8 service that is the functional equivalent
of a . ‘The stanute grants the Commission authority to specify the functional equivalent of
CMRS. We have broadly interpreted the definitions] elements of CMES because Congress
intended this definition t© ensure that the Commission regulate similar mobile services i 8
similar manner. Thus, we anticipate that very few mobile services that do not mesi the definition
of CMRS will be s close substitute for a commercial mobile radio service. Therefore, we will
presume that 8 mobile service that does not meet the definition of CMRSE is 2 private mobile
radio service, This presumption say be overcome ouly upon s showing by 8 petitioner
challenging the PMRS classification that the miobile service in question s the functionsl
squivalent of 2 cormercial mobile radio service.™ '

80, Based on such a showing and any other relevant evidence or matiers that the
Commission may officially notice, the Commisgion will evaluate a variety of factors in deciding
whether the service under review is the functona! equivalent of 2 commercial mobile radio
service, Crur principal inquiry will involve evaluating consumer demand for the service in order

I Lor Part 1A, paras. 3-10; Pant HLALL, paras. 13-17, supra.
™ House Report a1 259-60 (footnotes omitted),

T e note that the presumption that we adopt here s not to be confused with the presumption we
sstablish for PCS. See Part HLD, peras. 116-123, infro. In relation o PCS we decide thar all PCS 18
presumptively CMRS. The significance of the presumption in the PCS context is that licensess receiving
PCS spectrum muss use the spectrun 1o provide UMRES, uniess they make 2 sufficient showing that they
should be permitted o vse some oy ol of their allocsted PUS spectrum on & private busis. Here we have
exuablished generic definitions of CMRS and PMRS. Our presumption in the BCS context, in gpplying
these generic definitions, is based on our expeciztion that CMES classificstion will fit these new services
and will most adequately mee: the goals we have established for PCS.
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wiwgher changes in price for the service under examination, or for the comparable commercial

wformation identifying the targeted marker for the service under review aiso will be relevant.
Of course, we will refine this examination in the comext of the individus! cases tha may arise
on 2 showing by any interssted i

- £, mmmw LLASSIFICATION OF B KISTIN

reguires us 1o examine the repulatory
efinitions discussed in the preceding

m bt comment on wh@&g@r
3. ollowing sections explain our ¢

a5 CMRE or P lassification, based on the definitions
of CMRE and PMRS, of eXigling services us they are curremtly provided., We sm opnize,
bowever, tha the manner in which these services are provided may change over tme, and tha
thiese changes wmay require reclagsif

iHication,

., BL. We pmoposed in the Notice 1o classify all existing sovernm ic safety
3 as privaie mobile services under Section 332(d¥3) of the Ast. The commenisrs
uniformly support this tentative conclusion.™ Because our rules restrict use of these services
fo local Eovernments and gg:zbii:: safety organizations, they are not available **to the public’’ or
& “"substantial portion of ! i > meaning of Saction 33U In addition, with the
exception of the 3?%3%1 Hmneros 3 g B s
ger«@gﬁég&, We therefore
0, LY Services
PMRS and will Lonhinue to

b. Aviation, Marine,

.83 The Nowice propossd 1o classify all mobile service licensees in the Past 80 marine
services and Pant 87 aviation services {with the exception of Public Coast Station licensses, who
are currently repulated as common carriers) as Pa the grounds tha: these are not-for-profit
sysiems. We also proposed to classify persons) ife radio gervices under Parr 95 g5 PMES
on the same basis. The comments gemmﬁy s a3 b Therefore, ‘
that all mobile services under Paris 0, 87, and 95 will be classified 55 PMES, excemt for Public
{Coast Station service (Pan &0, Subpart 1, which will be clussified a5 CMES. We also note thas
this action does not a;:sgig 1o fived services under these rule pants, which are bevond the
of Sections 3{n) and 337 of the Act 3 : son i

Subpart L, and Pan 87, Subpan P, and iméramiére Video and Datz Service, which we have also
determined to be a fixed servics, are not affected by this Order,

Personal Rudic Servies

= The procedures for svercoming the presumption that 2 mobile service provider should be
reguisted ax PMRS are specified in Section 20.9(3) of the Commission’s Rules, as sdopied in this Order,
See Appendix A

% See, e.z., AAR Comments st 43, AAR Reply Comments at 2-3; American Petroleum Corumnents
2 6, DU PEC Comments gt B, PREG Commenis ot 2.

" See, e.g.. ARING Comments & 46, FRSG Comments @ 2; Grand Comments st 2
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. Industris! and Land Travsportation Serviess

84, In lieu of a specific proposal for classification of the Industrial and g?mmi
Transportation Services (regulated under Part 90, Subparts D and E of our Bules),'™ we
sought gencral comment on how the statutory definitions should apply © Hicensses in these
service cateporics. The Nosice tematively concluded that licanserss operating systoms for internal
use should be desmed not-for-profit within the meaning of the stamte and therefore classified
2s PMRS. In addition, we noted that becavse many of these private land mobile services are
specifically targeted o specific businesses, industries, OF user groups, sthey are arguably nol
intended for the public or even 2 substantial portion of the public, We therefore sought comment
on whether for-profit service in these categories should be classified as PMES 35 well.

85, Virtually all commenters agree that PMRS classification is appropriate for licensees
in any of the Industrial or Land Transponation Service who operate systems solely for their
own internal use.’” As discussed in Past [1.8.2.8, paras. 3848, supra, however, commenien
are divided on the issue of whether a privale non-commercial licensee should be classified
differemly if it leases excess capacity or enters into 8 shared-use arrangement with other
users.’”™ Commenters also express differing views on whether private carriers in the Industrial
and Land Transportation Services make servics available to & *subsiantial portion of the public™
within the meamng of Section 332(d). Many commenters argue that the eligibility sestrictions
for these services limit their use o such specialized user groups that they should be wniformiy
classified as privaie services.”™™ Cther commenters contend that even existing private services
designated for specific user groups should be deemed “gvzilable to 2 substantial portion of the
public’’ on the grounds that they compete with common carmer services. '™

86. We conclude that, with the exception of the Business Radio Service, all Industrial and
Land ?m?mtm Services should be classified as private mobile radio services under Section
332(d)(3) of the Act. We agree with the view expressed by many commenters that because these
services are limited under our rules 1o highly specialized uses for restricied classes of eligible
users, they should be treated a5 not available 1o 2 substantial portion of the public for purposes
of Section 332(d)(1). In addition, many of the licensees in these services operate systems mie:ig
for internal use and therefore do oot mest the **for-profit’” element of the CMRE definition.!

87, In the case of the Business Radio Service (BRS), we have determined that our
eliginility rules are sufficiently broad 1o render this service effectively available o a substantial

5 The Industrizl Radic Services comsist of the Power, Pewoleum, Forest Products, Video
Production, Relay Press, Special Industrisl, Business, Manufscturers, and Telephone Maintenance radio
services. The Langd Transportation Services sre the Motor Carrier, Rallroad, Tuxicab, and Automobile

Emergency radio services.
7 See, e.g.. AAR Comments st 4-5; Amevican Petroleum Comments & 4.
7 e, e.p., UTIA Comments &t 7-8;, MceCaw Comments & 16; TDS Comments & 3-8,

" oo ARING Reply Comments at 2; American Petroteum Comments at 3-6; AAR Reply Comments
a4,
180 18T A Comments &t 5-6.

181 cvansistent with ourr decision concerning sale of excess capacity sctivities, however, we emphasize
that Industrial and Land Transportation Services livensess will be treated 83 for-profit to the extent of sy

for-profit activity. Paras. 45-46, sypra.
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MRS zief’zmtma discussed in this Greiﬁr BRS licensess who
offer for-profit interconnected mw, a3 we have defined these terms, will be classified 85
CMRS providers. On the other hand, BRS licensees who operate internal use systems or do not
offer interconng service to sysiem users will be classified a5 ?MR& uniess it is demonsirated
providing service that is functionally equivalent 1w CMRS.

| i xis Eaﬁxe {S@iﬁ} service, We stated our tentati
be considered available t0 8 **subsiantial portion of the msbixc"
ﬁﬁwmmwm&fﬁnﬁmmm We pointed out
as available to # substantial postion of the public, under this
s-aren SMR ssrvice and pending proposals for wide-area SMR
~ ested comument, however, on whether we should classify as
vate SMREs that do not @ﬁ@r wide-area service or do not employ frequency reuse on the
nds that such wmaes are either not available to 2 *‘substantial portion afﬁzs vablic” or that
nctional equivalent’’ of commercial mobile radio service. : addition, we
id classify wide-aves licensees who 1 interconnecied
: ;mm of the public, or devote the majority of their system

. f enters believe that sny wide-area SMRB systems that provide
St -» % s;mxid be cigiifmﬁ as OMRR.W™ ggame commenters, such as Egl;
ohngon, believe thet only those wide-ares gystems emple reuse should
Qﬁﬁ&iﬁﬁ A8 1.8 L.omnmeniers e zvgéﬁ %8 tn ? gmg T We §3§§Z§§ semall oy
; ¥or Z@, C”ﬁﬁ and others contend that all SMR ;mv ers should
LA in light of Congress's directives and economic analysis concemi ng their
ability. ' Onher commenters, sch sz ITA, believe that the Commission shosld
mﬁmme m ¢ ' a3 private smaller m gystems that are licensed for a limited numiber of
frequencies and offer service to 8 specialived clase of customers '®

90, Under our interpretation of the statute, most SMR licensess aytomatically mest two

af the elements of the CMRS definition. First, because al! our rules define SMR hicensees as
cﬁmmmi’t service gymwéem ! they are by definition providing for-profit service under
our interpretation of the CMRBS definition, Second, we have concluded that the SMR end user
eligibility criteria set forth in our rules'™ allow licensses to make service available to the
public. With respect to the “isterconnection’ element of the definition, however, our rules
sllow but do nol reguire SMB2 to provide interconnected ssrvice o subscribers. We therefore

182

See para. 68, supra.

¥ See, 0.5, AMTA Comments
& n.18. ‘

o ¥ lohoson Conunents 51 8,

) ¥ E g CTIA Comments 2t 15; Pacific Comments & 18; Mol Comments st 10-11; Arch Comments
a 8.

6 T A Comments 21 5.
¥ Loction 9.7 of the Commission’s Rules, 47 C.F.R. § 90.7.
18 Section 90.603(c) of the Commission's Rules, 47 C.F.R. § 90.6034).

8 1615, DO PRC C

SIETIENRTR

s 8t B, NYNEX Comments a8 1415
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conclude that classification of all SMR systems mrns on whether they do, in fact, provide
imterconpected service 25 defined by the statute. Licensers who provide interconnected service
will be classifisd as CMRS providers, while thoge who do not will be classified as PMRS

providers, ¥ .

$1. This approach will result in CMRS classification for any wide-area SMR that intends
to offer for-profit interconnected service, as we expect mogt such systems will do. This &
consistent with Congress’s goal and the views of most commeniers that SMRs providing
imercomnected service on & competitive basis with cellular carriers should be regulated similarly
 to collular carriers. At the same time, this approach will allow traditional SMR dispaich services
1o be classified as private o the extent that these systems are not offering interconnecied service
or do not bave an interconnection regquest y@aﬁiﬁg with the Commission. In this raspert, we
agres with thoss parties who argue that an individual dispatch-only SMR system does not fit

93, ‘We emphasize, however, that any offering of inerconmecied service by a traditional
SME Licensee will result in OMRS classification. Thus, our decision whether 1o classify SMRs
25 PMRS or CMRS will not tum on system capacity, fm%ggmy reuse, or other technology-
depe aspecis of aysiem operations. We agree with Telocator that “the agency has never
relied on system capacity © sscertain regulatory status” and “‘to do 30 pow could create
disincentives to empioy new capucity-enhancing technologies . . . 1 addition, as
concluded in an sarber section, bur decision how o classify & service will not tum on the size
of the geographic ases served ™ v

. 93, Finally, we note that under our interpretation of *“functionsl equivalence”” discussed
in paras. 79-80, supra, the possibility exists that an SMR sysiem that does not fall within the
CMRS definition could nevertheless be classified as CMRS based on & finding that it is
functionally equivalent to CMES. Because we are presuming ail such SMR systems o be
private, however, we conclude that there is no reason to reach this issue at this Juncrore. Should
there be instances where parties contend that 2 presumptivel private SMR Hoensee is providing
the functional equivalent of CMRS, we believe that development of 3 record is reguired o
overcome this presumplion, and that such instances should be addressed on a case-by-case basis.

2, 228.233 Mz Private Land Mobile

84, In the 720-222 MHz band, we license systems with local or nationwide channels that
can be uwsed for commercial or non-commercial operations.'” In the Nofice, we requesied
somment addressing whether for-profit interconnected svate land mobile services st 220 ME2
should be classified as CMRS and non-commercial 220 MEz servicgs classified as PMES,
Roamer asseris that technical limitations make the 220 MHz services unattractive for
miazs;mmw@d two-way voice communications, so they are aol competinve with wide-ares SME
offerings, cellular, or PCS. Roamer contends that 220 MHz services should therefore remain
private except to the extent that we detesmine, on 2 case-by-case basis, that they compets with

9 e discussed in pars. 55, supra, SMR licensess whe do not offer interconnecied service 10 their
customers may use imerconnested facilities for internyl control purposes without affecting their regulatory

51808,
W rotarator Comments &t 12,

1 para. 70, supra.
182 $a0 Pary 90 of the Commission’s Rulss, Subpan T, 47 CE.R. §8 SO.701-80.741.
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wide-ares SMR services.™ Other comumenters address 220 MHz systoms indireetly; for
exsmple, AMTA argues that we should classify as private all two-way private carriers and all
purely internal systems (this would include the non-commercial 220 systems).’

93, Despite the arguments presented by Roamer, the key issue at 220 MHz is not whether
the technology is attracive for voice n wing, but rather whether interconnected, for-profit
service is in fact made availsble o the public. Eligibility for this service is extremely broad, ™
30 we find that 220 MHz services are sffectively made available to 2 substantial portion of the
public. The technology permits licensees o offer interconnesied services. Begulniory staus
therefore depends upon whether the licenses in fact makes available for-prodit, interconnecied
service. Local 220 MHz channels may be used for commervial or non-commercial operations.
If a focal system licensee offers interconnected service that is for-profit, as we have inferpreted
that element of the stamtory CMRS definition, then the service will be clsssified as CMES,
Services that are not intercoomected or that are used for only non-commercial purposes,
lassified as PMRS, unless affirmative showings demonstrate
! equivelent of CMRS. Nationwide 220 channels are
rcial or non-commercial use. The Rules provide for-profit use

fon i i hether interconnected service i
IKS, therefore, and non
: : csumptively classified as PMRS uniess contrary showings are
de, il nationwide channels are assigned for imemal use of the licenses,
which we have determined is not & for-profit use. Services on such channels therefore will be
?mﬁmlpuvaiy classified a5 PMRS unless 2 contrary showing is made. To the exient that thess
channels are used for any for-profit operations, bowever, and 1o the sxiem that interconnecied
service is offered, these chanoels will be reclagsified 38 CMES.

26. We requested comment on the regulatory treatment of private paging services under
the starre. In g0 doing, we explained that private carrier ng (PUP services are provided
for profit and without any significant restriction regarding classes of customers; therefore,
whether PCPs are classified as commersial mobile radio services would depend on whether they
are providing imterconnected service, In contrast, we concluge that paging services operated
- exclusively for the licensee’s internal communications are not-for-profit.

97, Commenters’ views on the classification of PCPs are divided primarily based on
whether they belisve that **store-and-forwand® service is 5 form of interconpected service within
the meaning of the matote.' As discussed above, we have concluded thst end user transmis-
saon or receipt of messages to or from the public swilched network on & store-and-forward basis
does constitute interconmected service.™® Therefore, we conclude that POPs should be
classified 85 commercia 0 segvices, POP services are g&xmﬁy provided for gsmﬁt

¥ Roamer Comments gt 35,

™ AMTA Corlunents at 14-16. See Section 90.771 of the Commission’s Rules, 47 C.E.R. § 90,771
{non-commercial 220 MHz systems are designated for Hoensee's internad gse}.

3 See Section 90.703 of the Commission’s Rules, 47 C.F.R. § 90.703,
% See pars. 44, supra,

¥ See, e.g., Bell Atlantic Comments at 15; CTIA Comments a1 15: McCaw Comments at 2630,
Motorols Comments st App. A: Nexwe! Comments at 16-17; NYNEX Comuments &t 15 Pageman
Commeants 2t 810

% Ser paras. 57-58, supra.
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and without significant restrictions on eligibility. Also, given our determination regarding the

of arrangements that constinute intesconnected service for purposes of Section 332041}
of the Act, PCPs satisfy the criteria for classification 3z commercial mobile radio services. We
believe that this classification s justified in part by the fact that there are no longer any real
differences berween private carrier and common carrier paging sysiems. As Nextel points oul,
*{bloth offer interconnected service 1o enable subscribers 1o be reached by any user of the public
switched network,”™ We do not exiend CMRS clagsification, however, 1o private internal
paging sysiems. Because these systems are not-for-profit and serve the internal communications
needs of licensess rather than being publicly available, they will be presumptively classified a5
FRERS.

£ Automatic Vehicle Monitoring

28. Currently, Amomatic Vehicle Monitoring (AVM) systems operate under interim rule
provisions. ™ We soughy comment in the Nodice regarding the Commission's pending proposal
to permit Hoensess of Automatic Vehicle Monitoring (AVM) systems, which operate by means
of radio transmission to and from central control pownts, © provide location and monitoring
service to Part 90 eligibles, individuals, and the Federsl Government, ™ Metricom argues that
Location and Monitoring Service (LMS) systems should be clagsified as CMES because i the
system operators make thelr service available to individuals then the services will be available
i 2 subgtantial ion of the public.®® Southwestern, an actve AVM participant, states that
AYM services id be classitied as CMES because they are likely to evolve intp interconnect-
ed service over time ™ '

99. Under our imerim rules, AYM service iz Heensed on 3 mot-for-profit basis. ™ If
this service is offered to thind party veers, the service is effectively available 1o 2 substantisl
portion of the public.® Under our proposs! in the LAS Norice, AVM nisy be Hcensed on 2
for-profit basis and we propose o expand the eligibility © include individuals and the Federal
Government.™ Al present, however, these systems do not offer imerconnecied service, nor
are they likely to do so in the foreseeable future. Therefore, we will presumptively classify
AVM systems as PMES. OF course, should AVM sysiems develop mierconnected service
capability in the fulure, as Southwestern predicts, &a&g will be subject 1o reclassification. Other
AVM services, Le., those thal sre aol wide-band ofterings, include 2 broad ranpe of services
such a3 tag readers that may track trains and highway vebicles, astomatically debit tolls from
drivers’ accounts, and perform pumerous other iﬂi&ﬁ igent focation and monitoring services.
Although these advanced services are provided for the benefit of the public, we anticipate that

¥ wexiel Comments u 16,
2B Soorion 90,239 of the Commission's Ru&m, 47 CF.R. B S0238,

W Ler Amendmem of Pant 90 of the Commission’s Rules To Adopt Regulstions for Auomatic
VYehicle Monitoring Systems, PR Docket No, ¥3-61, Notice of Proposed Rule Making, 8 FCC Red 2302
{1993} (LMY Nosice),

* setricom Comments 8t 56,
W southwestern Conunents & 8, 17

W LMS Nosice, § FOU Red gt 2503, In 1992, however, the Privawe Radio Buveay gramed Teletrar
z wsiver of the Commission’s Rules 1o sllow it to provide service on & privaie carrier basis, to serve
individuals, and o locate objects other than vehicles, M. st 250243,

B See para. 68, supra. ‘
3% L MS Notice, 8 FUU Red a1 2503
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they generally will be offered through state and Jocal government aod other non-profit entities
o8 g non-commercial basiz, or used by licensees such as railroads for internal use, and therefore
e oot far»gamﬁt offerings. Accordmply, these services will be classified presumptively as

100, The Norice requested comment on how existing commor
od under re 1 332 sfﬁw Act. We stated wrvaew that existing

forward could : su%sgw 0 mﬁa&szﬁm@n | zn “we fequested
some of the smaller common carrier systems in the Public &iaé:aﬁe Servi
e as ;}rwaza if we mxmi imv =

101, The commenters generally agree tha existing common carrier s&mm, including
cellolar and paging, should be classified as commercial mobile radio sgmm Tim parties
agree that those common carrier services we for-profit, are intercomnected
made svailable to the public withow ‘gestrictions. Some of the comm : b@ﬁe\fe however, that
there may be certain common carviers that may be more ap;;miateiy reclassified as private
becauss ﬁa&y are pot functionully equivalent in terms of market power and presence

{2} Dsengsion

162. We agree with the argue that most @f the existing common carrier
services sarisfy the statutory reg ;--: &~ i mercial mobile radio service
becsuse they meet the three prongs statutory m We agtw wzﬁg these parties that cellular

service (Part 22, Subpart K and s&zss 3% MHz atr-ground service (Part 22, Subpant M) are
mms &xaz z?zat fit within the three-pronged definition becanse they are pmvxzied for profit, are
erconnecied i itched network, and mske interconnected service available to the
gm&ﬁz@: The ?zsbim Land Mobile Service {Part 22 Sugaﬂ (3} comprises severs! types of mobile
and fixed operations, of which paging services, mobile telephone service (M2 ), improved
mobile telephone service (IMT S5, trunked mobile : semm, and 454 ME2 air-ground service mest
the definition of commercial mobile radic service.™ With respect to pagin i services that may
use store-and-forward techoology, we have determined that such technology should not gxrevem
a service from being considered an interconnected service. ¥° We also find that Offshore Radio

# See, é(g., CTIA Comments st 15; GTE Comments at 9, Motorols Conunents #t App. A; NYNEX
Comments & 16,

W Zee AMTA Comments st 15; E.F. Johnson Comments 2 510,

* The Public Land Mobile Service sizo contains provisions for authorization of 72-76 MHz fixed
and ;smm to muitipoint stations which are fixed operations thst operate m conjunction with mah;ie
services.

M See paras. $7-38, supra.
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Service (Part 22, Subpart L) satisfies the criteria for classification as CMRS.® This service
is provided for profit, offers inferconnected service, and contains »o restriction on who may use
the service. Moresover, Pan 22 offshore radio service in not purely a fixed service as defined
by our Rules. Accordingly, we classify these existing common carrier mobile services as
commercial mobile radio services. Finally, we find that the Rural Radio Service, including
BETRS, is a fixed service and is not affected by this procseding.

b. Dispateh

103, We requested comment on whether we should amend our rules to allow exigting
commeon carriers who are classified as commercial mobile radio services to provide dispaich
gervice. Under Section 332(c3(2) of the Act, Congress has given the Commigsion discretion o
terminate the corrent dispatch probibition in whole or in pan. Thus, we sought comments on (1)
whether there are any technical justifications for continuing the prohibition; (2) whether
eliminating the dispatch prohibition would provide casviers with greater flexibility 10 meet their
v nezds; and (1) whether climinating the prohibition would promote increased
spetition in the dispaich markeiplace and lower cogts to subscribers.

104. While most commenters favor eliminating the current prohibition on dispatch,®?
2 number of commenters tise competitive concerns with such a proposal. ?® Those who favor
elimination of the dispatch prohibition argue that there are no technical justifications for the
prohibition and that aliowing CMRE providers o offer dispaich sexvice will provide consumers
with expanded choices. ™ Parties on the other side of this issue argue that while eventual
repeal of the dispaich ban may be justified, immediate repeal could enable CMRS providers to
exent market power against traditional SMR igwmﬁ that now offer dispatch '’ In sddivion,
AMSC requenis that the Commission clanify that mobile satellite service (MSS) systems are
permitted to provide dispatch service ™

{23 Ddseussion

105, We have concluded that the record established in this proceeding bas not provided
us with sufficient dats to sustain an informed judgment regurding the effects that removal of the
dispatch service ban may bave in the dispatch markeiplace. Therefore, we have decided to seek
further comment on this matter in the context of an upcoming proceeding in which we plan o
examine our profubition against the licensing of wireline telep carriers in the SMR service.
This will enable us to establish 5 more definstive recond 30 we can better evaluste this fssue. We
note, however, the following points. First, in examining the dispatch servics issue, we will
continue 10 be guided by our objective v promote and profect competition, ot specific
competitors. Second, AMSC MSE has been suthorized to provide ‘s two-way voice dispatch

o

# Ofishore Radio Service Staions are authorized to offer and provide common cuerier radio
wiecommunications services for hire to subscribers on structures (aisn, sirhorne stations not excesding
HIOO feet shove ground snd bosts) in the offshore coastsl waters of the Guif of Mexico. See Ssctions
22.1000-72 1008 of the Commission’s Ruoles, 47 CF.R. §§ 22.1000-22. 1008,

U2 See, e.g,, MCT Comments 2t 6-7; NYNEX Comments at 16; Telocator Comenants st 1617,
2 See, 2.5, E.F. Johnson Comments & 10,

2 gee. e, Bell Atlantic Comments st 17-19; Telocatsr Cosments at 16-17.

N5 gop, 0.9, AMTA Comments at 21-32.

e AMSC Comments gt 6-7; AMSC Reply Comments &t 1-2.
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service between a user terming] and 2 base station.”™ This Order doss not alter AMECy

current authorization (o provide service.
€. Satellite Bervices

. 106, We explained i the Nodee that mobile services usia%éizs sysiem capscity of a
satellite Licensee fall within Section 3(n} of the Communications . Citing Marnin Maorier-
indicated the Commission may authorize a domestic satellite licenses to offer
ty for the provision of mobile wrvice on g non-COMMOn carriage basis shsent Z
it it would not be in the public interesr, Becauss Section 332{c)(3) did not prohibit
sion from continuing o determine whether the provision of space sepment capacity

stall be treated as common %’ we zaazaiiveig

existing procedures for making ination.?
] that if the satellite system licensee opts o provide commenial mobile
¢ 'y 1o end nsers, # shall be treatsd 35 8 common cartier. Similarly, provision
umercial mobile radio service to s users by earth station & 28 o providers who

ent capacity would be treated as common carrier service. We sought comunern,

NYNEX agree with our proposal o continge 1o authorize
to provide service on 8 non-common carrisr basic if
ition, AMEC agress with our proposal 0 vequire this

CMES 10 the extent thar the es are provided 1o end users, ™
AMSC requests, however, that if the Commission decides 1o repulate some mobile sasfiite
licensees as pon-common rarriers in the 500 of space e

¥ EEA0N

) ; = nent, all lcensees of similyr
services, such as AMSC, should be iated the same = and Reed Smith arpus that
tesellers of sutellite ¢ y should not be repulated as CMRS unless they provide service
directly 1o end users, n 283 of the regulstory status of the licsnses of the underlying satellite

Vit ision of }’m‘?ws Common Carrier Services. GER Docke: No. 84-1234, Memorandam
Opinion, Order and Authorization, 4 FOC Bed G041, 6046-48 (1989) 44050 Authorization Order),
28 T PR . .
SVIREIERTS RICHion: AN RO TE T

RIE L5000
2 T (19883 Martin Morizny,

* The Commission mun make this determingts
considerations (2.g., the

2 Motorols Comments a1 13-135: NYNEX Comments ot 17; Starsvs Comments at 2.
2 AMSC Comments 2t 5.

B AMSC Reply Comments at 34,
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system. @ TRW also argues that some mobile satellits sorvices ~ ¢, radiolocation services
for truck fleets or data service networks for a company's employess maysmzmbc CMES
because they may be offersd on 8 aon-interconnected basis to 2 limbled populstion.

@3 Disvuszion

388, The Commizsion will continue to use its existing procedures o determine whether
“the provision of space segment capacity by satellite systems to providers of commercial mobile
service shall be treated 25 common carriags.”™ We will extend this treatment to any entity
that sells or lpases gpace sepment ity, to the extent that they are not providing CMR
dirsctly 10 end users. Consistent with Section 332{c){1)}A) of the statute, however, the provision
of and earth segment capacity either by mobile satellite system lcensees providing
service through, for exampie, their own licensed santh stations, or by carth station licensee
rexeliers, divectly 1o users of CMRES shall be treated as common carriage.™ Thus, sach mobile
satellite service maust be evaluated, consistent with the approach outlined in this decision, io

determine whether the service offeriog is CMES or PMES,

108, Az present, there are three mobile saiellite services authorized by this Commission:
tiomary mobile saiellite service (MSSHE® nom-voice, non-geostationary mobile sateilie
(NVNG MS55.™ and mdiodetermination matellite service (RDSE.™ MS8% &
regulsted a5 2 common carnier service, BDSS is regulsted a5 2 private service, and NVNG MBS
space Sation licsnsess are ot required o be common carniers in providing ;ﬁé@m access o
UMES providers. Thus, under our existing procedures, we have already provided a regulato

framework under which EDES and NVNG system livensees and other entitics may provi

sysiem aceess o CMRS providers on g non-common carrier basis, We believe that sach of these
services may be offered 1o end users as CMRE. For example, these services probably will be
offered for-profit and i the public; however, they may not be intercomnecied (o the public
switched network in all cases {e.g., the back-haul o the customer may be through 2 private
fixed-satellite petwork). Thus, to the extent 4 space Sation licenses or other entity provides to
end wsers 1 service that mests the elements of the CMRS definition discussed in this Order or
is the functions] equivalent of CMRS, we will regulate the provision of that service by the
heensee or other entity a3 common carriage, We decline on this secord, however, to change the
regulatory classification of AMSC, the sole domestic MSS space station licenses. AMBSC i
authorized as 2 provider of space sepment capacity directly to end users through its own canth

B Reed Swith Comments 8t 5; TRW Reply Comments & 13,
R TRY Comments a2 1621,

¥ Comsat has been authorized to offer system capacity on Inmarsat satellites for the provision of
mobile satellite service. It has also beon suthorized 1o offer Inmarsat-based mobile sawsllite service dizecty
o end users, Uomsst bas besn tregivd 83 2 common carvier in both instances. 47 U.5.0. § 741 The new
Section 332(cH4) of the Communications Act provides that Section 33207 does not slter or affect this
Lreatment. '

2% Sse Conference Report 9t 494,
5 AMSC Aurhorization Order,

2 Amendment of the Comsnission’s Rules To Establish Rules and Policies Pertaining © 8 Noa-
Yoice, Mon-Geostationary Mobile Satellite Service, U Docket No. 92-78, Repont and Order, 8 FCC Rod
B450 {1993},

39 Gox RINES Uhrdder,

Page 47



stations. ™ AMSC hes pot demonstrated why, under our existing procedures, it should not
continue 1o be yegulated as @ common carvier. ™ In snother rule making procseding, the
Commission has proposed that low-Earth orbiting satellites be used 1o provide MES inthe 1.6
and 2.4 GHe bands.® We will determine in that proceeding the regulatory siatus of the
provision of space segment capacity in the 1.6 and 2.4 GHz bands io MRS providers.™ In
 addition, based on the Section 332 criteria outlined in this decision, we will determine whether
2 sutedlite licensee's provision of space segment capacity to end users shall be treated as CMRSE

; s of the vature of this determimation, however, it is important 1o note that

ent i segrcding whether there are *‘public
MSS Above ] GHz space station operators

RS WA DY

MSE Above | GHz offering does not fall within the

don that some existing private land mobile services are
nercial radio services, we siated in the Nogice that it would be
. how commercial and private mobile radio services would co-exist on

sur belief that any atterspt fo separate our existing private land
for commercial and private services would be impractics!

948 Dbe Y

£3 &

5

dal or private service as defined by owr

ii},. {me appre woch we proposed would allow licensees the ﬁ?ﬁﬂﬁ o ;smviée both
commercial and private service under 8 single licenss. Under this aligrnative, we would

the appropriate classification and regulations on each type of service provided. Another approach
we proposed would be o classify licensees as commercial or private mobile radio service
providers based on their primary vse of the spectrum. We sought comments on the implications
of sach of these proposals as well as other alternatives to resolve this issee.

112, AMTA warns that any bifurcated regulstory approa ch we adopt may have 1o be
sevisited if it impedes industry growth or uniquely disadvaniages certain classes of users.™

B A merican Mobile Ssteliite Corp., File No. 420-DSE-P/L-90, Order and Authorization, 7 FCC
Bed 942 (1992

B! The Commission has also suthorized DB 1o provide Inmarsat-based mobile satelline service
divectly © end ugers. JDB requested, and was grantad, common careier stams. We find no basis on this
record o modify IDB’s common carrier status. :

B2 4 mendment of the Commission's Rules To Esublish Rules and Policies Pertaining to 8 Mobile

Satellite Service i the 1610-1676.5 / 2483.5-2500 MHz Frequency Bands, CC Docket Mo, 81-166,
Notice of Proposed Rule Making, FCC 94-11 (adopted lsn. 19, 1994) (MSS Above } GHy Novice).

2 Using our existing procedures, the Commission will make {15 deqermination based on the criteris

of the NARUC | west discussed in the MSS Above | GHz Notice. Id. st pars. 80,
B¢ 1. a para. 81,
B AMTA Comments at 16,
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E.F. Johnson asserts that the Commission need only establish compatible co-changel protection
criteria between the services © ensure co-sxistence, ™

b. Discussion

113, As 2 result of our other decisions in this Order, some, but mot all, Hoensees
rating on frequency bands curremly allocated to Part 90 services will be reclassified as
CMES providers. We will not be able to determing the regulatory status of licensses by the
85 fm%eiemy bands a8 in the past. Rather, it appears inevitabie that both commercial and

rivate mobile radio services will coexist on the same frequency bands, Thus, we agree with
F. Johnson that i is not practical o establish & regulstory structure that i frequency specific,

Based on our objsctive of ensuring that like mobile services are reguiated similarly

83 3 means of ensuring regulstory symmetry, we will be amending our miles in 3 future ule
making in this procesding io reconcile significantiv disparate technical, operationsl and

&

ral mgu. Our decision 1o bring similar offerings under the same regulatory
classification and rules should allow all mobile service providers the flexibility o offer
competitive ssrvice, .

113, Finally, we favor issuing z single license 1o mobile service providers offering both
commercial and private services om the zame frequency. In panticalsr, we will sdopt the same
licensing scheme for exis&iﬁ% mobile services as we are esmblishing for PCE® As we discuss
in Part TLD, paras. 116123, infle, PCS licenwes that offer both commecial and private

services will be issued 2 single CMRS lcense, but may seck authority 1o dedicate 3 portion of
their assigned spectrum to PMRS,

Personsl COMMUNICATIONS BERVICES

136 In the Notice we sought comment on what mgiamry agmé; ought o be taken
with respect 1o personsl communications services (PCS). cular, we asked commenters

ddress whether all PCS should be deemed 10 be commercial mobile radio service, or whether
some PCS ﬁﬁmngs,mgm e identified as private mobile mdio services. We also proposed that,
i PCS 15 defined to inciude both commercial and private applications, then PCS lcensees should
be allowed w choose the type of sorvice they woul gmvééa, In relation o this *‘self-
designation”” option, the Notice also sought comment on whether the option should require that
Licensens offer one type of service on 2 primary basis, limiting their offering of the other type
on a secondary basis, or in the sliernative, whether we ought 1o allow licensess 1o offer both
commencial and private mobile radio services on 2 “‘co-primary’’ basis. Finadly, we asked
commmenters 1o evaluate the practical Heensing consequences that would flow from sdoption of
the “‘self-designation’” option.

B £ F Johnson Comments a1 8.

¥ We plan to issue & Notice of Proposed Rule Making in the near future to address 2 range of
ticensing issues related 10 the actions we take in this Order. Procedural and technical rules relsting to the
provision of commercial and private ssyvices by carriers on the sams frequency will be considered in that
proceeding. See Part IV.C, para. 285, infra.
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117, Many commenters and reply commenters favor treatment of all BCE sg&;vmes a8
exclusively, or at least “presumptively,”’ commercial mobile radio service offerings. ™ Several
other commenters maintain, bowsver, that all PCS beensess should be allowed 1o “self-
designate,”” by means of licensee choice, whether they are 1o provide commercial or private
mohile radio service offerings.™ A few commenters and seply commenters contend that some
portion of PCS spectrum should be reserved for private mobile radio service use.™ Mmi
argues, bowever, thal it is the nature of the services provided, and not any regulatory
compuision or self-desipnation, that should dictste PCS classification.” ™ L&sﬁyg fme Warner
maintaing that all PCS should be regelated 85 privaie mobile radio service. ™

iamry spproach to adopt for PCS we believe that &t is
for this service that wers established in cur PCS
by Congre sclonting Asgt. In the ?ﬁ:‘%;?ams w? sroposed 1o
%aszc aﬂsm esm%ixsimz PCS, m& y {1) oniversality; (2) speed of deployment;
€3} diversity of sagﬁm, and {4} competitive deli ’}; uenily, in our finad decisions
in both the broadband and band contexis, Wﬁ ﬁm&d@ﬁ o define PCS ﬁmﬁiyg 8

fsladio mm@i&m that encompass mobile and ancillary fixed
mmm&xmm seTvices that provide services to individuals and
sinesses imegrated with 3 varisty of com;

B Y j {404

ptis sadband and narrowband PCS, our poal was to ensure that PCS
wmsid meiz;ﬁa the widest msgmisz variety of services for individuals and businesses, and tha
PLS providers would be able o cmploy the *‘mm:xm degres of flexibility” in mzmg the

communications requirements of various users.® We also beliove that Congress’s intent in
adopting the Budge! Act was o maximize the competitiveness and public availshility of PCS

s See, 2.8, AMTA Comnenss gt i8; Bell Adlantic Comments 8t 16; CTIA Commens at 17 DO
PEC Comments gt 10; NARUC Comments 2 9-10; Nexwe! &:smmem i 3? Pacific Comments 2t 13-14;
Southwestern Comeents &t 17-18; USTA C&mmem gt 810, Yanpuard Cﬁmﬁiﬁ 8 13-14; Parific
Reply Comments a8 4-5; PA PUC Regaiy Comments & 1011,

e See, e.g., AMT/DSST Comments & $; Ameritech Comments at 2-4; California Comments at 2-4;
CTIA Comments & 17-18; TP Comments 91 3; GTE Comments 8t 12-13; Mammia Comments a3 11-12;
HABER Csmmm # 33«&4% NTCA Comments &t 4; Pagernart Comments at 17-18; Rochester C@mgggm
8t 6 o il TDE Comments m 1738 Telocmor Comments st 17-1%; TRY Commants » 26-2F; bus see
MCT Reply Comments 8t 6; Rorsd Cellular Regly Comments ot 5.8,

*0 See, e.z., New York Comments st 9; Southwestern Comments at 18; UTC Comments at 17-18;
UTC Reply Conunenss st 19-20,

2 sitel Comments a1 11,
M Time Warner Conments 28 4,
2 PCS Novice, 7 FOU Red mt 5679 {para. 6).

¥ pesadbond PCS Order, 8 FCC Red 7700, T710-13 (paras. 19-24). See Narrowband PCY Order,
8 FOC Red 7162, 716364 (paras. 9-14).

 Broadband PCS Order, 8 FOC Red & 7712 (pare. 230 ﬁarrem@am’ PLE Chrder, R FCC Red ot
7164 (para. 13}
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spectrum. ™ We conclede that, for the reassns discussed in the following paragraphs,
desipnating broadband and n :
goals and Congress’s intent in enac

and PCS as presumptively CMRS will advance all of our

tog the Budget Aot

112, We agree with Bell Atlantic’s suppestion that we esiablish a Vpresumption”’ that

PCS will be classified as CMRES, allowing each POS provider 9o make 2 showing that one or

more of #s services are private. We believe that the presumption approach is warranted because

we have defined PCS w© be broadly available to ““‘individuals and businesses” and %&%ﬁa of
imteroperability so tha # “‘can be inteprated with a varisty of competing networks. ™ PMES
services do not meet theee criteris because they are not available to the public (or 2 substantial

! i int ected o the public switched network. Therefore,
s i ;z-w definition of the service. Al PCS
s as CMRS. An applicant or Hoensee proposing to use
> basis may overcome the CMRS presumption. To
ake 4 showing that mugt include g certification indicating
& private basis. The certification mus include g
srvice sufficient to demonstrate that ¥ i5 nor within the UMRS
: § g activities, we intend 1o rely on applicants’ Tepresentations, and
any mterested party seeking 1o show that & lcensee's mga_zm o offer PCS on a2 private basis
does not defeat the LS presumption must present specivic aﬂﬁme@m of fact supported by an

: erson % £ 'ﬁ?ﬁﬁ} g @ knowledge ™ If g PCS appli i

12B. We agres with commenters that treating POS as presumptively CMRS will advance
the public interest and the ﬁﬁﬁ&ﬁ;’iﬁ%@ﬁ? of the Budper Act. First, CMRS suatus for PCS will
advance our goal of universality for PCS. Certain Title I obligations ensuring non-discriminato-
Ty access and fair pricing, and procedures for ﬁm% complaints against practices violating these
obligations, will contribute 1o the universal availability of PCS because such repulations place
an obligation on PCS leensees 1o make their service available to the pubdic at fair prices, and
the complaint process under Section 208 is available to ensure that these obligations are meg.*
Mog Title T obligations would apply if we were 1o designate PCS as private carriage. We
also conclude that commercial mobile radio servize statms is consistent with our goal of ackieving

¥ See Communicstions Act, § 8(), 47 U.S.C. § 158(g). Funhermore, our suthority to issue
licenses by auction under the Budget At was conditionsd on the completion of this rule making
proceeding with respect o clsssification of POS. Sre Communications Act, 55 I09I0KAN VY,
IBLNIHD), 47 U.S.0. §5 I00GWI0HAM), B3HIHDY; see also Aucvion Noviee, § FOL Red st 7655
8.110 {para. 116} (principsl use of PCS spectrum is expected to involve service offerings rendered in
exchange for compensation).

*7 Broadband PCS Order, § FCC Red 1 7712 {pars. 233

Coe ™ See Commusications Act, § 3013, 47 USC § 3091, Because of the OMRS

presumption, all PCE spplications and modifications will be placed on public notice for 30 days. See-id.,
§ 302(b). See Section 20.9(b) of the Commission’s Rules, as adopted in this Order, for the procedures
an applicant or lcenses mugt follow & offer PCS as & PMES,

¥ See, r.g., Communications Act, §5 31248, 5030, 47 US.C. §§ 3126, 500

9 See, e.p., Communications Act, §5 201, 202, 208, 47 U.S.C. &3 201, 202, 208 (providing for,
respectively: service and interconnection upon reasonable reguest and terms; 1o uniust or onressonsble
diserimination; complsint procedures to exact forfeitures for violation of thess obligations); see afso
MNodice, 8 FCC Red a1 7999-8001 (paras. 56-68).
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speedy deployment of PCS. We have set cenain constraction reguirements for PUS licensess in
order to ensure such quick deployment of PCS. Within their ten-year losnse terms, broadband
PCS licensess muyt serve one-third of the population within their market areas within Y e years,
two-thirds within seven years, and 90 percent within ten years afier being licensed.™ In the
case of narrowband PCS, licensees will be mqmmd to cover 37.5 percent of the population of

the a%m&e servics ares mﬁzm five years, 75 percent of the population within o
%21, We i?ﬁi;iave that designation of PCS as presumptively CMRS is consistent with the

ick deployment of the service. The
ion™ mt&abmdimﬁ 3@35

Eats we isave hsiaed o enssxra
“aﬁar aamae 10 . . . the popy

gﬁ o o
Hme. We agres :
Mﬁmmmmﬁmwﬁﬁmemwaﬁnwm since the equin
mm af reestages of population. Because we have concluded that S@f:ﬁaﬁ 332 teqmm
zzai w0 s@wm 2 s 20 only a lmited group of users in any given service
restricted 1o oon-intercon service, it would be extremely difficult for licensees to
meet our ?QS build-out requirements on & private basis,

122, CMRS siatus for PCS will not hinder our goal of promoting diverse gervices. The
statute allows us w adopt 3 flexible regulatory scheme 1o treat certain in 2 streamlined
Yashion, thereb izsvazmg diversity among servicss.*® Nor will mgummg all PCS as
gzmmm;mvsiy iecessarily deter diverse srvice offerings becavss, in the past, we have

ted spectrum for COmMOn carr use without requiring that it be operated only under any

one particular techaical set of p
123. Also, common carriage regulation of PUS will foster competitive delivery. Congress
fuax given us the manéam 1o examine the compelitive asperts of commercis! mobile radio service

markets on an ongoing basis 20 that we can assure competitive conditions exist among PCS

B! Broadband PLS Order, 8 FCC Red a8 7753-54 (parss. 132-134),
B Narrowband PCS Reconsideration Drder g pars. 32

¥ in explaining the provisions of Section 332c) 1A} wllowing forbesrance for some commercial
mobile service providers, the Conference Report explains that;

the purpose of this ;»mvi&iaa i 30 recognize that market conditions may
Jusufy differences in the repulmtory weatment of some providers of
commercial mobile services. While this provision dots not shier the
trestment of all commercial mobile services as common carriers, this
provigion permits the Commission some degree of flexibility 1o determine
which specific regulations should be applied to cach carvier.

Conference Repon st 4%,

M See, e.p., Amendment of Parts 2 and 22 of the Commission’s Rules To Allocate Spectrum in the
928-941 MHz Band and To Establish Other Rudes, Polivies, and Procedures for One-Way Paping Stations
in the Domsstic Public Land Mobile Radio Service, First Report and Order, 8% FOU 29 1337, 1343
(1983 (deciding “"not 10 sarmark common carrier frequencisg for any specific use™),
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licensees and in relation 1o rival services. ™ MRS status for POS will further accomplish
Congress’s intent in enacting the Budget Act by esiablishing regulatory symmetry among mobile
service providers. In addition, statutory forbearance from many aspects of Title I common
carriage regulation will enhance the efficiency and public value of PCS spectrum, advancing the
nation s network infrastructure into the forefromt of state-of-the-art wireless telecommunications
technologies. Moreover, our rules will allow PCS providers to provide private PCS service if
they demonstraie & measomable basis for overcoming the CMRS presumption.™ We therefore
conclude that presumptive commercial mobile radio service smtus for PCS will advance the
- public interss,

E. 55’5: BEARANCE FROM Trmir I BECULATION
1. Siatuiory Test

124. Section 332(c)(1 ¥A) provides that the Comsmission may determine that any provision
of Title I may be ified as “mapplicable to [any] service or person’" otherwise treated as
2 common carrier. ™ The Conference Re siates that *“[dlifferential regulstion of providers
ggi cmm;mi&%mmabﬁe services is permissible but is not required in order 1o fulfill the intent of

5 section.”’

128, Section 332(c){1){(A) also requires that before forbearing from applying any section
of Title I the Commission must find that sach of the following conditions applies:™

{13  Enforcement of such provision is not necessary in order to ensure that the
charges, practices, classifications, or regulations for or in connection with
that service are just and reasonable and are not unjustly or unreasonably
discriminatory.

&)  Enforcement of such provision is not necessary for the protection of
CORSUIMErs,

{3} Epecifying such provision is consistent with the public inlerest,

As we discussed in the Notice, as pant of evaluating the *‘public interest’’ described in Section
332{6}{3}{&}{332},‘ Section 332 IHT) mandstes that the Commission consider *‘whether the
proposed regulation . . . will %:«mmme competitive market conditions, including the exient 1
whach such m%mim - . . will enhance competition among providers of commercial mobile
service. . . . 9° For PCE, Section 332(c){13{D) specifically requires the Commission 1o make
thess determinmtions within 180 days of enactmens. While the public interest evaluation requires
the Commission to look & market conditions, the statute permits us (o consider other factors in
deciding whether to forbear from regulating under any provision of Title 11 In the Notice we

¥ Under the Communications Act, §§ I32(eH1NAFIIUKING), 47 US.C. 88 332 1MAN
IAUHINC), the Commission may review competitive market conditions and sdopt & flexible repulatory
scheme forbearing from certain regulations in order 1o foster competition. See Norice, B BT Red a0
T998-99 (puras. 33-59); zer alse Part HLE, parss. 124-219, infra.

3 Lo pars. 119, supra.

BT Communications Act, § 332CHIKA)Y 47 U.S.C. § 3320HINAL
8 Confersnce Report at 491,

3 Communications Act, § 3324cHIKAL 47 U.S.C. § 332 INAY
5., § 332e0NTY, 47 US.C. § 332USOUNUC)
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sought comment on what factors the Commission should consider when performing the analyses
pursuant i this test.

vial Mobilz Radic Services Marketplnce
383 ;Ei; ﬁﬁﬁ Pﬁw&iﬁ@

ively concluded that the mobile services marketplace was
rhearance from many sectivns of Title I Since the third
determine the effect of forbearance on competition in the
vetplace, we focus on the competitive nature of the ¢ marketplace fiest.

127, CTIA, Motorola, and other commenters contend that the CMRS marketplace is
ompetitive, and Wﬁmﬁgﬁ more o, with as many a3 seven PCS licenzses and SMR

and enbanced SMR providers joining the two cellular licensees and resellers currently operating
in each markes. ™ Bell Atlantic and MeCaw arpue that in the cellular market, the presence of
two facilities-based providers, in addivion 1o resellers, sgsures competitive conditions that prevest

or from s the ability and incentive o engage in anti-competitive

aw also asserts thar cellular carriers lack market power. ® Rell Atlantic and

y ST Ens ghg Qmigsim ﬁgg E@g}g Febreruprs o m ﬁ;ﬁt zﬁg 3328? FELR iﬁ mﬁ;@c{

o vigorous competition on both g facilines snd resle basis.® Molorol and Ml further
argue that the paping industry is even more competitive, with 80 private and common carvier

ilsble in the %00 MHz band alone, supporting severs! thousand svsiems across the

¥ The Notice did not propose 0 address the guestion of forbearance for internations! CMRS and
we do not propose such sction here, See note 363, infra.

2 CTIA Comments at 33; Motorols Comments st 17-18. See also AMSC Comments 5t 1: Arch
Comments st 11; BeliSouth Comments a1 26; Cenmury Comments &t 5-6; Comeast Comments at 12, GTE
Lomments & 15; Cox Comments & 7; McCaw Comments a1 §; Mexte! Commens &t 21; Sprimt
Comments &t 12; Telocarer Comments at 19-20, diing CTIA, “The 115, Celhular Telecommunications
Industry: An Overview Analysis of Competition and Operating Economics™ &t 12-16 (Aug. 25, 1992},

2;“ Bell Adantic Comments st 21-24; McCaw Comments 8t 7-8. Sze also Southwestern Comments
& <

R aeCaw Comments 8 9,

% Bell Adantic Comments & 23-24, ching Bundling of Cellular Customer Premises Equipment and
Cellular Service, CC Docker Mo, 91-33, Motice of Proposed Rule Making, & FCC Red 1732, 1733
(1991}, Bundling of Cellular Customer Premises Eguipment and Celluler Service, CC Docket Mo, 21-34,
Report asd Order, 7 FUO Red 4028, 4029 (1992) (Cellular £PE Bundiing Urder); GTE Comments &
e - 14018, clting Cellular CPE Bundling Ovder.

#4 Motorola Comments at 18; Miel Comments at 15 (asserting that paging is competitive, argiing
that the Commission established three common carrier serwork paging carviers based upon 3
determination that such Ivensing was sufficient both o serve existing demand and to provide genuins
competition}, ciing Amendments of Parts 2 and 22 of the Commission’s Rules To Allocate Specirum in
the 228-941 MHz Hand and To Establish Other Rules, Policies, and Procedures for One-Way Paging
Stations in the Domestic Public Land Mobile Radio Service, Genergl Docket No. 80-183, Memorandum
Opinion and Order on Recongiderstion (Part 2), 93 FOC 24 908 (1983). See also Telocator Comments
& 18,
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128. Mew Par, citing 2 recent economic study, notes that celivlar rates have declined in
real terms since cellular’s inception.” Papenet contends that the number of paging subscribers
hus increased, and the price of pagers and paging services has declined, and that these are cear
indications of the competition present in the paging market™ CTIA assers that the CMRS
marketplace is compstitive and argues that it is well-documented that CMRS providers lack
markst power, i.¢., the ability to raise price by restricting output

129, Bell Atlantic cites to another Commission rule making in which the Commission
concluded that “*[i}t appears that facilities-based carvriers gre competing on the basis of marke:
share, technology, service offering, and service price.”™ Mtel, Pagenst, and Telocator note
that the Commission has already found other common carrier mobile licensess, which are
primazily engaged i the igmviséms of paging service, 1o be non-dominant in their provision of
interstate services. ™ In-Flight notes that the Commission found, in establishing rules for 800
MHz air-ground service, that each sir-ground service provider would face substantial competition
from other air-ground ssrvice providers,™ :

136, Bell Adlantic arpues that the cplivlar industry has experienced rapid growth,
nationwide expansion of coversge, declining prices, and imroduction of new technologies and
services, all while cellular carriers did not file wriffs.™ Bell Atlamic points out that the vasi
majority of stases have decided not to regulate cellular service and many giates which at one ime
impoged rate repulation bave shandoned i based on the competitiveness of the cellular markets
in their stages. This, assents Bell Atlantic, supports the Commission’s tentative finding that the
tariffing requirement i °'nol necsssary.”’ =

' New Par Comments st 9, citing Cellular Competition: The Charles River Swdy (1992). This
report found 2 19 percent decline {adiuvted for inflation) in rates since 1983 and 2 44 pervent ducling in
accounting and operating 2 cellolar telephone over the same period.

#2 pagenet Comments &t 20-21, viting BMOT, The State of the US Paging industry — Subscriber
Growth, End-User snd Carrier Trends: 1990, st 33; EMCE, The Swie of the US Paging Industry ~
Subseriber Growth, Bad-User and Carviey Trends: 1883, 8 1. &

® CTIA Comments & 34, ciag 1. Haring & €. Isclson, Strstegic Policy Reseaech, “'Errors in
Hazlewt’s Anslysis of Cellolar Rents,” 2t 1 (Sept. 10, 1993) (Haring & Jackson) (Vremts i cedluler
telephony can only reflect scarcity of spectrum rather than market power™™); Mewro Mobile v. New
Yector, 892 F.2d 62 (8th Cir. 1989 (cellular marke s compstitive).

¥ geli Adantic Comments 8t 23, quoring Celldnr CPE Bundling Order, 7 FOC Red 2 4029,

7 Ml Commments &t 14, Pagenst Comments st 1820 (paging industry s vigorously comperitive,
citing R. Ridley, 1993 Survey of Mobile Radio Paging Operstors, Communications, Sept. 1993 (Ridley
Survey), at 20); Telocstor Comments &t 19; Telocator Reply Comments at 11, See also Bell Adantic
Conunents gt 22; Motorola Comments st 18, PacTel Paging Comments & 11,

T2 in-Flight Comments a8 3, citing Amendment of the Commission’s Rules Relative to Allocation
of the B49-851/894-896 Bands, GEN Docket No. BB-96, Repont and Order, 5 FOC Rod 3851, 3863
(19903, recon. denied, 6 FOC Rod 4582 (1991}, ' '

% gett Atlantic Comments at 23,
B, s 2425,
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131. NCRA arpues that the public does mot have access to & sompetitive celiular
market.”* The PA PUC contends that it cannot suppon the Commission’s finding that there
is sufficient competition in the commercial mobile services marketplace.” NCRA comtends

% i changed its classification of facilities-based cellular providers as

that cellular's dominant status, coupled with the Comnission’s

2 detailed review of competitive market conditions, make any conclusions
dats premature.”” New York and
e, in consideration of the current

market without collecting the necessary
PA PUC also believe that 2 decision o suppont forbearan
market conditions, would be premanise,

forbearance

132, California contends that it and consumer groups have determined that competition
that in the Californix

doss oot exist in the Califorsis m
sellular 1

srknt hip interest in the other competitor in the
that compete in ome marksl may be
problems. California argues that there
California to engure just, reasouable,

ure for the Commission

e rate gxziazwsz has in face
| that NCRA, at best, provides

2 NCRA Comments at 1516,
T PA ?ﬁg R@g}’ Si:i:i:o';.'z;r':::r: % 5 4,
T NCRA Comments ot 15-16.

™ New York Comments a1 10-11; PA PUC Reply Comments ¢ 15,
B California Comments & 6.

0 California Comments at 68 {&t 8 recent legisistive hearing the Public Utilities Commission of the
Sxte of California prasented evidence showing tha rates that were 3ot mearly nine years ago have noy
fallen). See aleo MMR Reply Comments 5t 6 (urging the Commission not to forbear from tariff regulation
for commercial mobile service providers affilisted with dominant carviers).

! Bell Atlantic Reply Comments st 7; CTIA Reply Comments at §; Southwestern Reply Comments
at 3-9. Ser giso GVE Reply Comments & 10; Pacific Reply Comments at §; Rochesrer Reply Comments
at 3. Bell Atantic ssserts that the Commission’s sction was sffirmed in sweeping lanpuage by the D.C,
Circuit, which held that NCRA's ““svidence fof lack of competivion] falis far short™ and was “*thin.*” Ball
A;iggézﬁc Reply Comments st 7, citing Cellner Communication, Ing. ». FOC, 965 F.24 1106 (D.C. Cir.
19925, '

* parTel Reply Comments ot 2-3. See also Telocator Reply Comments 22 §1-12.
* Bell Atlantic Reply Comments gt 8,

¢ 4d. m 89; CTIA Reply Comments at 7-8. See also McCaw Reply Comments &t 12-13. CT14
claims that NCRA selectively quotes from 2 recent Govermment Accounting Office repor that states that
the GAD is unable to determine whether the cellular market is competitive. TTIA also notes that NCRA’s
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134, CTiA, NYNEX, and Bell Adantic dispute the claims of California, which they
argue are based only on the California market.™ Moreover, argues CTIA, economic studies
show that celiular rates ars approximately 5 percent to 16 percent higher in those states that
regulate celluler pricss. Therefore, claims CTIA, regulation and not the Jack of competition may
explain the higher rates that are being complined of * PacTel contends that in fact cellular
rates are now lower than in the past, both in absolute lerms and as adjusted for inflation.™

b. Disoussion

135, We reached the tentative conclusion in the Nodoe that the level of competition in
the CMRS markeiplace is sufficient to support 5 decision 1o exercise our forbearance authorily
a5 extablished by Con in the Budget Act. Based upon our review of the comments and our
Further examinstion of the issues presented, we now have made the following principal findings.

135, Pirgt, we conclude that the most prudent spproach for us to follow in raching

regarding forbearance in this Order must involve an examingtion of the gffvaiimg
competition with respect to gach of the various mobile services comprising the
markeiplace. A threshold son iz whether we should trest CMRBS as 2 single market for
purposes of exercising our forbearance authority, There is disagreement in the record regarding
whether commercial mobile radio services are distinet or whether ﬁz? can be biended wgether
into a2 single CMBS market, We conclude that, for purposes of evalusting the level of
competition in the CMBS marketplace, the record does not support 2 finding that all ssrvices
should be treated as 2 single market. Thus, we will proceed with an analysis that focuses o each
of the various commercial mobile madio services current! offersd, and sbout o be offered,
keeping in mind that our doing 30 is not intended to prejudge the issue of whether, and to whast
exient, there is compelition among these various services.

137. & d, we conclude that the record supports 2 finding that off CMES

AR Ve

providers, other than celiular service licensees, currently lack murket power. This finding, which

i$ presented in greater detail with respect to each of the services in succeeding parngraphs,

ns our conclusion that consumer interests will not be adversely affected, that economic

§ will be stimulated and the peners! sconomy will benefit, and that the public interest thus

will be served, by our forbearing from certain requirements in Title I of the Act that otherwise
would be placed upon CMRS providesns.

138, Third, i the case of cellular service, the Commission has previously acknowledged
that, while competition in the provision of cellular services exists, the recond dogs not suppos
a vonclusion that cellular services are fully competitive. We conclude here, however, that the
current state of competition regarding celiular services dogs not preclude our exercise of
forbearance authority. Although we discuss the basis for this conclusion in greater detail in our
subsequent discussion of cellular service, we stress hers that an importamt aspect of this

relisnoe wpon 2 study concerning cellular remly i slvo unfounded considering the report’s recemt
refutation, U714 Reply Comments 8t 8 .15, ciing Haring & Jackson &t 1.

% TiA Reply Comments at 3-5; NYNEX Reply Comments a8 15-18; Bell Adantic Reply
Comments 21 10, Ser also GTE Reply Comments ® 10-11; Telocator Reply Comments at 11 US West
Reply Comments at 18-15 {the views of California and Mew York concerning the sute of compention
sre not shared by regulstory commissions in most other states).

B T1A Reply Comments &t 45, See also Bell Atisntic Reply Comments at 10; NYNEX Reply
Comments st 16-17 {studies confirm that prives are 10 percent to 15 percent higher iy markets where
celiular vates are reguiated, so reguiation huns consumers), v

' pacTel Reply Comnents 8t 4-5.
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conclusion is that we bave decided o initiate s further procesding in which we will propose 1o
establish extensive and ongoing monitoring of the cellular markerplace as a means of @xasunng
the forbearance action we iake in this Order does not aﬁv&mﬁy affect the public miersst.
We bave noted California’s concerns about regional partnerships involving cellular licensees
which are competitors in some s, These arrangements might resull in the sharing of
pricing information in joint marketing efforts or they nught blun: incentives 1o compete. 1 hewe
mgami?zs will be monitored by the Commission are subject to scretiny under federsl
antitrust laws.

i&? By our sctions here today we bave idestified that CMRS providers include all
lar icensees, common carvier paging licensees and private carvier paging licensees (except

gther services are

ging industry is highly competitive.™ A recent siudy found that, on

g mmrfmﬁwam ; gmmmgwﬁhitmagwmm
: . mzi?zxﬁgm of high capacity, large numbers of

=t entry, and ease of ¢ servics providers results in paging
aeat of the mobile mmumgg%m markes. In the 900 MHEz band
smﬁcis @f winch mzsgtsiy two-thirds ave licensed 0

2is. Addition , there are aver thirty common
f? 7 ' m(‘ There are thues

being a very competitive "
slome, m are forn

BousangG: pagers per o o) a@ W by a single channel, and recent advances are
mczmng pagmg channel ¢  dramatically. Az a result, there is 2 huge capacity for paging,
and relatively easy entry into this market, especially for pmaw carrier paging providers. Paging
systems are relatively mexpensive %}miﬁ of g equipment and service 1o end
users is falling. Purther, the technical similavity equipment, particalarly within a given
freguency band, aﬁzmg with the jow prices o135 snd the ready availability of leasing
ACTANgemens, emables paging cusiomers v move wﬁy 1o the service provider of their choice.

141, Second, consider SMR licensees. Most m icensess provide dispatch service and
many alse provide mobile telephome service. Now-interconnected dispateh services are PMRS.
E“ims for gmgws of &naiymg wémiher forbearance is in the public interest, the appropriate
LS a&

n of market power in the provision of CMRES, such as mobile

Lorads H:v 3R

W Loe pars. 194, infra.

#* Ome recent report estimates that by sometime in the 1990g, there will be over 7,000 800 Mz
and B00 MHz SMRBs wsing over 50,000 channels. See I, Pentig, Private Radio Bursau, %7{3{2 Specialized
Aobile Radio, &t 24 (Feh. 1991},

™ See Celtndar CPE Bundling Order, 7 FCC Red at 4028,

B Lo EMCL, ““The State of the US Paging Industry™ (1990} EMUL, "The Swte of the US Paging
industey™ {1993},

B2 Sre Ridley Survey st 20,

¥ additional paging capacity is available on FM sobcarriers that sre being used both for private and
common carrier paging services under Section 73.295 of the Commission’s Rules, 47 C.F.R. § 73.295.
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142, The SMR service’s cuerent shave of the mobile telephone market is smsil,
particularly in comparison with cellular providers. ™ Thus, to the exient that cellular rates are
reasonable and would continue 1o be so under a forbesrance regime, one should reach the same
conclusion for the provision of mobile telephony by SME licensess.

143. Some SMRs are installing advanced digital technology and have accumulated azsaa%h
spectrum under SMR licenses 1o compete more effectively in the mobile telephony market by
offering wide-area services.™ At least initially, however, SMR licenmees face significant

- competitive disadvantages. First, substantially less spectrum is allocated for SMR than for
celiular or PCS.™ Second, SMR subscriber equipment costs more than cellular subseriber
equipment.™ Third, initial marketing costs for digital SMR may be greater than marketing
costs for cellular operstors. ™ These barriers are weflected in the sipnificantly lower market
valuations of SMR sompanies a5 compared to celivlar companies.”™ Thus, we conclude that
SMRs providing mobile telephone service at present do not ;gm to have markel power i the
provision of mobile telephony. Although we anticipale that PCS entry will increase competition

i this area, w&wﬁs continue to monitor this situation a5 part of our annual review of the CMRS

3 E¥ % ;

344, The Commission has determined that no airto-ground smervice provider is
dominant.* The Commission found that selection of an open entry plan, coupled with the

4 Total SME units, which are primarily dispatch, are estimated &8 1.9 million as'of December 1993
Towl imerconnecied units sre estimated 8t 425,000 units, s compared with 13 million cellular
telephones. See Econonic and Mansgement Consultants Internationsl, Inz., ““The State of SMR & Digial
Mobile Radio: 1993-1994," & 1, 105 (Dec, 1993} (EMCT SMR Repon),

3 See none 17, supre,

P The SMR service iz allocated 14 MHz in the 800 MH2 band and 5 MHz in the 900 MHz band,
2 compared 1o 2 total of 50 megaberts for the two cellular carriers, Ser Part 72 and Part 90 of the
LCommission’s Rules, 47 C.ER. Parts 22, 90, The speetrum silocated for SMR is not contiguous: it is
imerspersed with channels designated for Public Safety and other private radio services, This inbibits wse
of technologies needing wider channe! bandwidths. The wchnics! standurds for the 800 and 200 Mz
bands are subsiantially different, precluding sconomic use of both bands in one radic unit, v

: T EMCI SMR Report ¢t 146, M. Carter-Lome, **An Amswer to Cellular,” Communications, at 29
(Sept. 1993,

% Merrill Lynch, “SMR in the United States: A Window of Opportunity,” &t 28 Oct. 1893,

¥ For sxsmple, the price ATET sgreed @ pay for MeCaw sharss impliss 2 value of spproximasely
$282 per “'pop”’ {ie., per sach member of the vesident populstion in the geographical ares invalved),
whereas the price MCI agresd to pay for Mexte! shares impliss & value of spproximstely $43 per pop,
Ser 5. Malgieri, “*SMRs Becoming Hot Investment in 199(0"s Wireless Technology,” Radio Communics-
tions Report, Sept. 13, 1993, m 21; B. Andrews, MU Plaw Big Nexe! Stske &3 2 Move inte
Wirshess,” MY, Times, Mar. [, 1994, g Dt

¥ Congress has requived the Commission 1o *'review competitive markel conditions with respest o
commercial mobile services and fro} include in s annusl report an anslysis of those conditions.”
Communicstions Act, § 33O, 47 U.5.C. § 332000180,

W See Amendment of the Commission’s Rules Relutive to Allocation of the 849-851/894-896 Bands,
GEN Docket No. 82-96, Repory and Order, 5 FCC Rod 3861, 3865 (1990), recon. denied, & FUU Bed
4582 {1981},
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competitive pressure created by multiple airlines seeking quality service at low prices, supported
streamlined regulation of air-to-ground service providers.*®

145, Finally, the record on the degree of competition is less clear for cellular service than
for the other services in the CMRS marketplace. As indicated earlier, the Commission classified
cellular carriers as dominamt in a previous proceeding, aiﬂmz%h it did not engage in 2 markst
~ analysis @t that time. The Commission has in the pasgt found, however, that cellular providers
face sufficient competition and that & therefore is in the public interest o relgx some
Commission policies traditionally spplied to non-competitive markers >

146, Th
markst sepment. The fact thet there are only two carriers aises the question of the extent o
which these duopoly providers are able to reach an implicit or explicit agreement 6ot (0 compels
vigorously with one another aid thus 1o elevate sates above thetr competitive levels. Standard
principles of economics indicate that duopolists may be able 1o sustain what is in effect o shared
monopoly — with the mt elevated prices — either by weitly agreeing ool o price

aggressively or by restricting the amount or rate of investment in new capacity. On the other
band, ms that # may be difficult or unprofitable for cellular providers ©
T 2 3 YRRNNSY.

147. Ome limit.on the profitability of collusion is provided by competing services. Hence,
a key issue is the extent to which other services, such as paging and landline telephone service,
compete with cellular, While an increuse in the price of cellular services surely will induce some
consumers 1o switch 1o the use of pagers or a landline service, the depree of cross-price elasticity
has not been established in this reoond,

148. In addition 10 actual competition today, the threat of potential competition in the
future may also affect current cellular pricing and mvestment. In the near future, there will be
up o seven broadband PCS providers in each geopraphic area. Moreover, narrowband 5 0
services may compete with cellular to some extent. Since this additional competition will not be
a reality for some time, i imposes no dinect constraint on current pricing behavior. Neverthe-
less, impending competition can make any collesive pricing or capacity constraints more difficult
0 sustan today. The approaching increase in competition may limit the ability, and profitability,
of attempts o restrict celiular investment today because today's investments can have significant
impacts on the profits that will be carned in the face of competition. A cellular provider
may invest in sdditionsl capacity now in anticipation of paining advantage in the coming
competitive environment, ™ rather than 1o restrict output through tacit or explicit collusion
with a fellow duopolist

149, (hher factors mafy sise limit g cellular carnier's ability 1o reach tucit apresments.
Rapid changes in the nature of the product can make collusion difficult. For exampie, one report
has determived that quality competition iz high, with cellular licensees working to develop
wechnigues that reduce inerference and decrease the number of blocked or dropped calls. Price
competition has led 10 equipment discounts to customers of amounts beiween 3100 and 3450

M2 Zer it

W see Cellular CPE Bundling Order, 7 FCU Red 2t 4028-29. The Comsnission found thar the
celbular market was sufficiently competitive o permit cellular service providers to bundie cellular CPE
25 long as they did not specifically tie the provision of service with CPE. The Commission recognized
that other market chargoteristics mads this bundling in the public interast,

W This result may be particularly likely for @ service such a5 celiular telephony, where system
ubtquity and capacity (and the resulting blockage rates) are an element of service guality.
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when new customers initiate cellular service.™ Complex pricing struciures, such s are used
in the cellular industry, make it difficult for a carrier to sustain collusive pricing.

. 330, As discussed above, commenters offer a variety of arguments and pisces of data that
they believe demonsirate the sxient of competition. We found none of these analyses 10 e
determingtive. UTIA and New Par, citing the same study, poimt to declines in the real price of
cellular services a5 indicarive of competition. This a;gummt is, however, incomplste. It is
eritical to understand the reason why prices have been falling. For example, even 3 monopolist
may lower ifs prices a5 it lowers cosis or increases its capacity. Moreover, if prices are
continuing to fall, does this logic img_ﬁy that the markets are not full mmppeti&éva? Before
reaching a conclusion about the state of competition, one must explain why cellular prices have
been falling. Thoze who allege thay prices are falling mainly because of competition do not
support that claim with adequate evidence.®™ Similarly, some commenters point 1o improve-
ments in service guslity as evidence of compelition. Again, however, one must understand the
i‘gﬂ:@s underlying the guality improvements before concluding that vigorous competition is the

ver,

151, Some might arpue that capucity constraints {rather than the szercise of markss
power) ave what drives guantities, and thus market power has not besn 2 problem. Bul 1o be
complete explanations, these analyses must sccount for the fact vhat capacity is the result of
nvestment choices made by the carriers themselves. As slready discussed,™ 5 possible theory
of collusion in these markets is that firms restrict their capacity levels below competitive levels
but then fully utilize that capacity that they have put in place.

. 152, Celinlar systems in some markets have meached their cusvent capacities. Since there
13 110 more spectrum available to allocate for cellular systems, many of the systems have reduced
cell size and improved antenna design in order o maximize frequency reuse. Consequently, the
only way capacity can be further increased is by converting to digital technology. The two
competing digital technologies that are being implemented are time division multiple access
{(TDMA) and cods division multiple access (CDMA). Southwestern Bell Mobile Systems bas
commercial TDOMA systems operating in the Chicago and Dallas-Fort Worth markets. ™ Paceel
Corp. and US West New Vetor are activel testing CDMA systems. A recent press report
indicated that Pactel Corp. will spend abous $250 mullion during the next five years o launch
és%;f cellular systems in California and Georgia using COMA infrastructure equipment '
It has also been reported that US West New Vector will deploy CDMA service in Seattle next

M See Affidavit of 3. Hausman, United States v. W, Elec. Co., inc., Livll Action Mo, B2-8192, &t
12-13 (July 35, 1992) (Hausman Affidavit). In order 1 obtain equipment discounts, it is often necessary
for the customer 1o commit %o service with a particular licensee for & minimem length of time. The
Commission has found that, on balance, these arrangements sre pro-compatition and in the public interest,
See Cellulor CPE Bundling Order, 7 ¥CC Red a1 4009

6 2o Mauzman AFidavit at 12-13

*7 In & recent ex purte presewation, MORA arpues that prices for cellular service 1o low volume end
users are rising. See Ex Parte Letter, CC Docket Mo, 93-252, from D. Gusky, Exesutive Director,
RURA, 1o Chairmsn R, Hundt, FOC, Jan, 34, 18,

3% Ser pura. 146, supro.

3P See Telovamor Bulletin, **Southwestern Hell Mobile Cuts Over TDIMA Service in Dallas/Fort
Worth,” &t 8, Jan. 21, 1954

¥ See Radio Communications Report, *“PacTel Plans To Take CDMA into California and Georgia,™
at 37, Jan. 31, 1884
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year® This addition of more capacity tends to support the conclusion that celludar service is
cenmpetitivel ?mvi:}aég but the yecord does not provide clear evidence on whether investment
is above or below the competitive level,

153. Bell Atlantic and CTIA argue that regulation of cellular carriers may, in fact, cause
prices. In order o reach a proper findling that repulation causes higher prices, one must
258 the allernati i partially effective regulation is put into place in those
highest prices by an even greater margin, Whai explaing
States have regulation and others do not? Agam, the record in this procesding is silent

154. In summary, the data and snalyses in the record support & finding that there is some -

competition in the cellslar services markeiplace. There is insufficient evidence, however, to
conclude that the cellular services marke iplace is fully compelitive,

3. Classes of Commercial Mobile Radio

. A35. Section 332(cH{1)(A) of the Act provides that the Commission may specify certain
provisions of Title 11 as inapplicable to 3 “‘service or person.” " I the Notice we tentatively
conciy the Commisst suthority to establish classes or categories of CMES. The
3 ot ONETERS 1 o e Wﬁd@ this flexibili i
mandate such diff we teatatively concluded that potential
classes might include: existing common carrier mobile services; certain PCS services; and
ceriaim private iﬁ@;ﬁﬁﬁ udio servicss, ¥e sou }3‘3 SOt !’ﬁg&r&iﬁg whethey

gulations that vary among these ¢ and among differem service providers

s ey, 156, Most commenters argue that there is no Justification for differential treatiment of
MRS providers.” These commenters contend that CMES are very competitive and, with the
advent of PUS, any grven area will have two cellular providers, up to seven PCS providers, and
one or more SMRBs. P MceCaw and others aver that m changing Section 332, Congress sought

M Sre Telocator Bulletin, **US West New Vector Completes Calis on Qualcomm CDMA Phone,™
at 8, Jan. 21, 1994,

2 Communications Act, § I32eNINA, 47 US.C 5 332K INAL

¥ Conference Repont at 491 {“*Differemial regulation of providers of commercid mobile services
is permissible but is not reguired in onder to fulfill the intent of this section. ™),

%% See Bell Atlamtic Comments at 21; HellSouth Comments at 26; CTIA Comments st 31; Century
Comments st 3; GTE Comments gt 17, MeCaw Comments 8t 56, New Par Comments 3; Pacific
Comments at 15; Pacte! Comments 2t 16; Southwestern Comments at 25-26; TDS Commenms at 19:
USTA Comments st 11; US West Comments o 28; US West Reply Commenms at 15, US Rest coniends
that, at most, the Commission might consider establishing submarkets for one-way services {paging snd
narrowband PCS) and two-way services {eellular, wide-ares SMRs, and broadband PCE) US West notes,
however, that such categories may not survive long, given the rapid developments in wehnology. i @t
28-29. See also PageMart Reply Comments st 10,

¥ See, e.g., Pucific Comments at 15: AT&T Reply Comments & 1-2; CTIA Comments 21 33, See
also McCaw Conunents at -7 {penetration levels of celiular, paging, and other mobile services sre low
relative 1o the potentisl of wireless communications).
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1o promoie regulatory parity ¥ McCaw contends that the differences among CMEE providers
are insufficient lo justify dissimilar treatment because no mobile service opsrator has ap
entrenched, mﬁmfgéng position in the markerplace® New Par argues thar differential
regulation among CMRS providers would create artificial market forces that would only hinder
“the competitive push and shove of the marketplace.”"**

157, Bell Adlantic contends that the appropriate level of forbearance may vary depending
on whether the particular service gfwd@ﬁ 13 competing with local exchange service, access
service, or interexchange service, Bell Athantic wants us o forbear from regulating all CMRS
providers who vigorously compete in providing local service. In contrast, Bell Atiantic argues
that, because interexchange competition is minimal, the Commission should not forbear from
repulating ATET s imerexchange services. Bell Atlantic asserts that ATET's planned acquisition
o c%w makes it essential to retwin wiffing requiremenis on AT&T's provision of

{RARS

158. AT&T replies thet ifs current imereachange services are subject to intense
competition. Therefore, argues ATRT, it would not be able v cross-subsidize its CMRS
affilistes by extracting higher rates for its already competitive wireline services.™ Finally,
assens ATET, even afler its merger with McCaw, interexchanpe services will be sirongly

CMRS providers will face competition from multiple providers >

1859, Some commenters suggest that certain commercial mobile radio services should be
subject to differontial regulation based upon their ability to exercise market powsr, or based
?ca the amount of bandwichh allocaied 10 such servicss, or both.™ Nextel arpues that the

onmenission should sdiust the application of Title I to assure that pew entranie, such a8 wide-
area SMRs, have a legitimate opportunity to become effective competitors.” In-Flight argues
that 3p sir-to-ground service provider affilined with 2 dominant carrier should reman subject
w existing Commission regulations governing competitive communications services to heip
ensure that 3 dominant carrier does pot unfairly use #ts market power in other markets to impede

¢ sieCaw Comments 8t 56, See also Southwestern Comments gt 26; TDS Comments & 18, US
West Comments gt 29,

7 MeCaw Comments ut 6-7; MeCaw Reply Commenss 1t 713,
3 New Par Comments 8t 4-5. See alse CUTIA Commenms &t 31; CTIA Reply Comments at 11,

* Bell Atantic Comments af 28-30 (AT&T and McCaw should not be permitted 1o bundie local and
long distance service wopather 1 seil 10 customers).

3% ATET Reply Comments at 2.
gt 143,

3 See, e.g., Telocatnr Comments ot 13-15; Arch Comments ot 10 (maintain like vestment within
the narrowband 2nd brosdband clagses); Mew York Comments gt 810 {ensure greater oversight for
dominant versus non-dominant classes; since no PCS licenses issued yet, no forbsarance for BCS
providers); CenCall Comments at 4-5; Nextel Comments gt 22; PA PUC Reply Comments at 14-15. Ser
alse AMTA Reply Comuments 2 3-8 (grguing that it is premature © conclude that all commercial mobile
gervices should be regulated identically).

e Nextel Comments & 22; Newe] Reply Comments 2t 10-11 {arguing that McCaw's denial of i
competitive advantage i a1 odds with McCaw's opposition to the lifting of the MFJ prohibnion on BOC
provision of imerLATA services}).

Page 63



wmpmtma in ﬁw air-to-ground market. ™ Grand wrpes that all existing public electronic dat
uerchange value added nevwork (BDI VAN) operators should be classified a3 d@mmam careiers,
sub;m to the Commission's Opes Network Architecture (ONA) requirsments, ™

160, NABER proposes that we create two types of CMRS providers: Commercial |
ing, traditional SMR far-vg}mﬁt two-way radio} and Commercial II {collular, wide-area

and PCSY. © pmvzdgzs, g o NABER, are non-dominant and
it of Tutle 11 forbe {asriers ssz the second group would nop
nent because i&sey %:ava maﬁm: g}s}w

1&15 m mﬁ ﬁﬁﬂm FEerees

reatment of maa '-w SAry azzé migly
iim gmwﬁa %@ commercial mobile rdio semaes maricat Similarly, arpues CT14,

nma zfsz becomes

entyy regulation of
W@ will, however, continue o
fition, because we recognize that

general matier m m 3
mammr mﬁw&iy the cellular services 3

* In-Flight Comments & 4, clting Policy and Rules Concerning Rates for Dominmnt Carviers, OO

Diocket No, $7-313, Report and Order and Second Further Notice of Proposed Rule Making, 4 FOC Red
2873, 303337, 3051-53 {1589),

*2 Grand Comments & &, Grand slse argues that all oellular carriers should be regulated a5 dominant
carriers. i w 7-8.

* NABER Commenss 8t iH, 14-15, App. A at 1, 4-5; NABER Reply Comments 2t 35,

7 CTIA Reply Comments & 11; CenCall Reply Comments af 3-5 (WABER offers no evonomic,
market, or legs! support for s gmp@sais and did not consult with CenCall, 2 group it represents); Wexiel
Reply Comments a3 11-12 (NABER offers no smpirical data, economic smdies, or other support for its
proposals},

*® CTIA Reply Comments st 10-12,
2 See Conference Report at 491,
 Notive, 8 FCC Red at 7999 (para. 55),

* We note that Grand has not demonstrated sny basis for our ciem:mnmg that an slevtronic das
mterchange value added network (EDI YVAN) is a mobile service. Thus, Grand’s request that we clasgify
all existing public EDY VANs 8 dominant is outside the scope of this proceeding,

W See purs. 194, infra,
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differential regulatory trestment of differsnt classes of CMRS providers may become warranied
because of rapidly changing circumstances in the CMRS marketplace, we have decided 1o initaie
3 rule making in the near future 1o examine more specifically whether such differential ireatment
should be estsblished. A principal focus of this rule making will be the question of whether we

adopt further forbesrance actioms under Title I of the Act in the cuse of certain camiers
or specified classes of CMRS providers, Further, as we discuss below, we will still retain certain
nor-strectural ssfeguards for the CMRS affiliates of 2 dominant landline carrier as well as
existing structural safeguards for cellular affifiates of the Bell Operating Companies. We will
teview these safepuards in the future and remove them if they become unnecessary ™

163, We will s address here the issue of what special conditions we may need o
impose upon AT&T if the proposed merger between AT&T and MoCaw is consummated, Such
isspes are best leR to the Order addresying transfer of control issues or, if necessary, rule
making prOceRtings copiuied subsa:gamt 0 oany grant of the pandiﬁg sransfer 3@&&3&3@3

4, Forbegrance ﬁam Partivalar ?’S:‘éai? Sections

164. The thres prongs of the test contained in Section 332(c)(1) must be satisfied befors
the Commission may exercise its forbearance authority, As discussed in detail below, we have
desermined that forbearance from enforcing sections of Title I is appropriate where filing and
other regulatory requirements would be imposed oo CMRES providers without yielding significant
consumer benefits. We were particularly concerned with those instances where application of
Title I repulations may bapeds competition. We have decided that forbearance from enforcing
provisions relgted © complaint remedy, as well 28 sections containing specific consumer-
related provisions, is not justified under the statutory test. We will retain our authority to invoke
certain yeporting requirements if necessary, and we intend 1o initiate 3 review of the cellular
markeiplace pursuant to this prerogative. We nole that we do not intend, by our actions herein,
o impose any unwarmanted burdens upon private carriers who, pursusnt o this Oxder, find
mwm classified a8 CMRS providers. As described above, we will soon issue a Furiher
ggtgge of Proposed Rule Making o consider whether further forbearance action s appropn-

2. Sectiont 203, 244, 265, 211, and 234

165. In the Noncr we tentatively concluded that we should forbear from enforcing
Sections 203, 204, 205, 211, and 214, Section 203 requires common carriers o file a schedule
of rates and charges for interstaie common carrier services. Section 204 gives the Commission
the power to investigaie 2 common carrier’s newly-filed mies and practices and to order refunds,
if warranted. Section 205 enables the Commission to imvestigate existing rates and practices and
10 presoribe raies and practices if it determines that the carrier’s rates or practices do not comply
with the Comspunications Act. Section 211 reguirss common cartiers t© file with the
Commission copies of certain contracts with other carriers. Section 214 is the market entry and

1 gep Part HLE.5, paras, 214-218, infra. OFf cousse, there are mobile service providers that are
subject to regulation under other sections of the Act and the Commission’s Rules. See, e.g., Part 32 of
the Compnission’s Rules, 47 O F.R. Pan 22.

3% See note 33, supra.
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£xit pmvasmn wh;z:ix ms;auzzs the carriers 1o seek Cammzsxxm spproval when adding or
removing 3 Hoe ¥

166, Most commenters that becaasc of the competitive nature of the me&;ﬁa
semm market, the Commission shoy g icy of maximwm regulatory forbearance.

% Yy rbearance, McCaw and other commenters assert that ﬁae

cimggs ctices sifications, or mggamm associated with panicular mobile services or

WC@%&Y gmwﬁm are likely to be just and reasonsble and not unmjustly or

unrcasonably discriminatory™ McCaw contends that, becmse cellular carriers lack market

wer, and szzfﬁcnmt @ﬁa@r safepuards exist, such as the continuesd a@hmbﬁxty 9?‘ Smaas 201,
, &nd 2@33 discretionsry imposition Qf Title 11 reguiterents 35 nol aecessa g:mwci
consumers,
nce from Title I

3%? McCaw, Century, and other camma@m also insist that forbearanc
whation of CMBS will promote the public interest.™ Eeii Atisntic concurs,
azgmg ziam the celiular ing *s rapud growth, nationwide expansion of coverage, declining
prices, and introduction of new z@cimaiagz@s and services, all while carriess did oot file Guiffs,
demuonsiraie that aanfﬁszg iz “*not necessary”’ gmi that forbearance would be consistent with the
public imerest.*® McCaw argues that d tariff filing wguirements impose substantial
Yt 1) El m W!mm mm L3 §; 7 o ‘ mﬁw 1

168. As discussed shove,™® commenters argue that in light of the mmp@isizvé ature
of the CMRS markeiplace, forbearance from eaforcing the tardff filing obligations of Section 203

* For purposes of this proceeding, we will assume that Section 214 applies to radio-based services.
ﬁ:ggﬁ ;;;e Transamerican Microwsve, Inc., Memorandum Opision and Order, 10 Rad Reg. (P&F) 24 973

¥ See, £.2., AMSC Comments 2t 1; AMSC Reply Comments & 1-2; Beli Atlantic Comments at 20
23; Bell Adlantic Reply Comsmems at 6-11; CTIA Comments at 25; McCaw Comments st 7-10; McCaw
Reply Commens 8t 3-7,

*¥ McCaw Conunents at 7-8. See also In-Flight Comments at 3 (air-to-pround market is intensely
competitive, o markepluace forces will ensure thn charges and other practices sre reasonshie).

¥ pdeCaw Comments 18 9 CTIA Comments 8t 20-30, 34,
¥ MeCaw Comments st 10; Century Comments 81 5; Savo River Reply Comments at 46,
# well Atantie Comments 5t 23,

3 peCaw Comments 2t 10, cifng TarifY Filing Requirements for Interstate Common Carriers, OC
Docker Mo, 92-13, Repont and Order, 7 FCOU Red 8072, 8079 (1992} UT1A Comments a3 36-27. See
also CenCall Conmments at 8, dising Competitive Carrier Further Notics, 84 FUU 24 & 47879 {para. §7);
Telocator Comments a1 28 {ﬁsmmz&swn has determined that wariff regulstion of s competitive market will
scrually inhibi competition, innovation, market emry, and flexibility, cising Tanifl Filing Requirements
for Non-Dominant Carriers, OC Docket No, 93-36, 8 FOC Red 6752 (1993); BErrarom, No. 34718, CC
Diocket No. 93-36, S8 Fed. Reg. 48323 (Sepr. 15, 1883)).

B2 Zer para. 130, supra.
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is in the public interest. ™ Motorola contends tha the imposition of Title I requirements, such
85 tariffing, would disserve the public intersst ™

163, NCRA, New York, and the PA PUC believe that » decision to forbear from tanff
regulation of PCS providers is premature®” NCRA also assents that the Commission should
not exercise jts forbearance authority unless the evidence it relies on is “‘indisputable and
compeiling. "> Further, NCRA indicates that the Commission has not reversed its policy of
classifying facilities-based cellular providers as dominang carriers.®” NCRA argues that at jeast
the regulation of wholesale mates in the competitive mobile services markets, and in particelar
the cellular merket, is requirsd for the foresesable fure ™

178. BCRA arpues that while forbesrance as o retail rete regulation is acceplable, the
Commission should not forbear from applyving Section 203 10 wholesale rstes of commercial
mobile radio services.™ California, New York, and the PA PUC oppose tarff forbearance,
cluiming that there is insufficient competition 1o justify forbearing from Section 203,

171, Bell Adantic argues that some of these provigions, Le., Sections 204 and 205,
merely duplicate enforcement powers the Commission will retain under Section 208 and iis
§®mz~a§ powers under the Communications Act.™ CenCall assenis that if the Commission
orbears from enforcing Section 203, which CenCall supports, the Commission should also

* Loe, £.2., AMEC Reply Comments at 1-2; Bell Atlantic Comments ar 20-23; Bell Adantic Reply
Comments at 6-10; BeliSouth Comments a1 29; CT1A Comments gt 25; GCI Commuents 2t 3; G Reply
Comments & 1; NYNEX Comments at 18-19; NYNEX Reply Compents &1 14-15, :

¥ ndotorols Comments at 18,

B NCRA Comments &t 14-15; New York Comments at 10-11; PA PUC Reply Comments 18 15 (st
sentative conclusion with regard 1o the compatitive sarker conditions in the cellular marketplage withow
an effort 1o collect the necessary dats, would be premaure, i not s clesr shdication of congressicnally
mandated dutyl. See adso Californis Comments 18 7-8. '

35 NCRA Comments 2 15 & 0.10, ciing Cellular CPE Bundiing Order, T FOC Red 2t 4029, GAD,
Concerns About Competition in the Celluler Telepbone Service Indusiry, July 1992, See also NCRA
Comements 8t 15-18 (in recognition of Congress’s recent amendment o Saction 3331 TS, Commission
should perform & detailed review of competitive marker conditions with respect 1o commurcisl mobils
services).

¥ 14 st 15416, ciring Competisive Carsier, Fifth Report, 98 FOC 24 st 1301 n.41.

M8 4. st 16, NORA claims that it does not object to forbesrance of retsd] rate regulstion if resedlers
have (1) access 1o cost-based rates for only thoze basic hottleneck services that they sre forced 1 obiain
from s facilides-based cellular carvier; and {0 an efficient, nimely, and effective means of enforcing
access o such rates is avsilable & the Commission. NCRA acserts that such means, short of filing tarifis
with all supporting duta, are within the Commission’s power. §d. st 17-18.

g2
39 Catifornia Comments &t 5-6; New York Comments & 10-11; PA PUC Reply Comments as 1416,

3% meli Atlantic Comments @t 27. See afse TRW Reply Comments a1 22-23 (*The anticipaied level
of competition in the MSS/RDSS feid makes Title H regulation of this new service ares particulsrly
unneressary.’ L :
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forbear from Sections 204 and 205, which “go hand-in-hand'” with the Section 203 tariff
regquivemnent. _

172. Bell Atlamic and others insist that Sections 211 and 214 burden carriers with
aperwork which would be irrelevant once tariffs 2re not acc?taﬁ.m GTE argues that since
competitive murket conditions make tariffs unpecessary, the filing of contracts required by
Section 211, is also unnecessary.™ BellSouth contends that on its face, Section 214 applies
only and is inapplicable here.’® CenCall avers that enforcement

ssary, since there is no monopoly provider, 3¢

g § ompetitive market, market forces are generally

iness of mate levels, rate structures. and terms and conditions of

arket power. -Removing or reducing regulatory requirements

entry and lower costs. The ﬁamgﬁiim determined in

HOInANE CRITIETS v Qﬁ?ﬁkﬁy o bebave anti-con ﬁv&iy, i
@{,g?ef the Act, because they recognize shavi

174. Concerns shom the ramifications of tariff forbegr
fact that the celiulsr service marke

‘ ance are unwarranted. Despite the
place has not been found 1o be fully competitive, there is no

record evidence that indicates 2 peed for full-seale regulation of cellular or any other CMRES
W

v

we discusemd shove, CMRS services are competitive.™ Competition, along

mpending advent of 3 competitors, leads 1o reasomable rates, Therefore,
ement of Section Y Io emsure that the charges, practioss, classifications,
fations for or ‘

38

ton with CMRS are just and reasonable and are not unjustly or

{328

175, We have concluded that alth
cellular services marketplace is fully o
competition in this o

&emﬁﬁa&sms&waﬁn&i&gﬁmﬁw
v comy the record does establish that there is sufficient
0 lace o 3:.5?2? forbearance from tariffing requirements. We reach this
comclusion for three reasons. First, celfuler providers do face some competition todsy, and the
sirength of competition will increase the near futire, Second, the continued spplicability of
Sections 201, 202, and 208 will provide an important protection in the event there is 3 markes

2 CenCall Comments at 9-10. See alsa GO Comments # 3,

% Beli Atantic Comments st 27: GTE Comments &t 14; McCaw Commens 2t §. See also In-Flight
Comments & 4 (since 300 M sir-ground service is & competitive markes, enforcement of these
provisions is not secessary o protect consum pecauze mucketplace foroes will provide the consumer
oy PEOtECHION these sections were designed 10 provide),

¥4 OITE Comeenss st 17,
5 BellSouth Comments at 29-30,

, ¥ CenCall Comments st 1011, citing Competitive Carrier, Further Notice, 84 FOU 24 at 490 {para.
117

¥ Comperitive Carrier Notice, 77 500 24 st 334-38; Competivive Carrier, First Report, 85 FCC
2 ar 31,

8 See Part HLE.2, paras. 126-154, supra,
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failure. Third, tariffing imposes adminisirative costs and can themselves be a barrier ©
competition in some circumstances.

| 176. Compliance with Sections 201, 202, and 208 is sufficient to protect consumers. in
the event that a carrier violsted Sections 201 er 202, the Section 208 complaint process would
permit challenges to a carrier's rates or practices and full compensation for any harm due 10
violations of Agt. Although we will forbear from enforcing our refund and prescription
authority, described in Sections 204 and 205, we do not forbear from Sections 206, 207, and
209, so that successful complainants could oollect damages.

177, Finally, in light of the fact that wariffs are not essential to our ability 1o ensure that
non-dominant carfiers do not unjustly discriminate in their rass, forbearing from applying
Section 203 of the Act to CMRS providers is consistent with the public interest for 2 number
of reagons. In a competitive environment, requiring tariff filings can (1) ke away carriers’
ability to make rapid, efficient responses to changes w demand and cost, and remove mcentives
for carviers fo introdoce sew offerings; (2) im and remove incentives for competitive price
discounting, since all price changes are public, which can thersfore be quickly matched b

petitors; and {3} irmpose costs on carriess that atempt to make new offerings.®® Second,
warift filings would enable carriers to ascertain competitors’ prices and azzé c&:anﬁges o rates,
which might encourage carriers (o mainiain rates al &n gnificially high level™ Moreover,
tariffs mag;xm 1ify tacit collusion as compared fo when rates are individually negotiated ™
singe publicly filed tariffs facilitate monitoring. Thind, tariffing, with its anendam filing and
reporting requirements, imposes sdminigirative costs upon carmers. These costs could lead o
increased rates for consumers and potential adverse effects on gompetition. Finally, forbearance
will foster competition which will expand the consumer benefits of a3 competitive markeiplace.
The absence of taniff filing requirements and the attendant notice periodz should promote
competitive market conditions by enabling CMRE providers to respond guickly 1o competitors’
price changes. Carriers will be motivated to win customers by offering the best, most economic
service packages. In this context, with the near-term growth of competition, it is reasonable o
conclude, as required by Section 332{c3IHC), thar forbearance at this ume will “promute
competitive market conditions’’ and will enbance competition among CMRS providers.
Conversely, retaining tariffs under these conditions may limit compesition. In hght of the axisl
costs of wriffing, the current state of competition, and the impending arvival of additons!
compedition, particutarly for celiular Licensees, forbearance from requiring taniff filings from
cellular carriers, as well as other CMRS providers, is in the public interest.

, 178. Bven permitting the filing of tiffs, in the case of non-dominani carriers in
competitive markets, is not m the public interest. As discussed above, we concluded that in 2
competitive enviroament, requiring taniff filings can inhibit competition. Indesd, even permitting

voluntary filings would creste a risk thal competitors would file their mies merely 1o send price
signals and thereby manipulate prices.™ By refusing 10 sccept these tasiff filings we prevent

3% This result iz supported by an earlier Commission decision. In the Jiuth Reperr of the Compeditive
Carrier procending the Commission concluded that prohibiting nos-dominam carriers from filing tariffs
for interstate services would serve the public interest. Competitive Carrier, Sixth Report, 99 FUC M a1
102530, We determined that teriffs sre not essential 1o our shility 1o ensure that non-dominant casriers
do not unjustly discriminate in their rates. i, See alse Compeitiive Carrier, Furiher Nosive, 84 FOO 2

&t 454,
M0 Sae Comperisive Carrier, Sixth Report, 98 FOC 2d &t 102930
4 09 course, the reguirements of Section 202(z) of the Act remaly intact,

! Funher, tariffs would add an unnecessary cost o the Commission’s administration of the TMAS
marketpisce.
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carriers from hiding behind their tariffs 1o avoid reducing their sates. To avoid the imroduction
of these anti-competitive practices, to protect consumers and the public inierest, and because
continued voluntary filing of tariffs is an unreasonable practice for commercial mobile radio
services under Section 201(b) of the Act, we will not sccept the tariff filings of CMRS
providers.* Those CMRS providers with tariffs currently on file for domestic CMRS services
must cancel those tariffs within 90 days of publicstion of this Order in the Feders] Regisier.

178, Specifically, we will forbear from
service 'tr-:'::tf. oy L ' 3

from fequiring or permi
, % of the

requining or permitting tariffs for interstate
roviders to their cusiomers. We also will temporarily forbear
2S5 providers to file tariffs for interstate acoess service. At this
competition in the CMRS murket, access tariffs seem

er, that there may be other public interest factors thar would

> SCORES Servics mappropriate. As such, we will look
ing misrconnection issues and equal

130. Sections 204 and 205 of the Act 8id in the enforcement of tariff reguistion. Sections
205 provide the method of redress in the eveny tha wriffs comain unreasonab)

e unstoTy TAtes or practicss. Since we have determined that we may forbear from enforcing
Section 203, Forbe enforcing Sections 204 and 20 is unlikely to injurs consumers
public § wver, the oversight provisions in these sections duplicate the

orcement powers the Commission will rezain in Section 208 and our genersl powers under

the Communications Act, Therefore rbear from regulating purssant (o Sections 204 and
205 for commercial mobile mdic services, e P

381. Section 211 of the Act requires that copies of certain contracts with other carriers

be filed with the Commission. Because we have ound that competition among commercial
justify forbearing from uiring tariffs, @ is unlikely that

x rates or mepulstions. Therefore, we conclude
comtract filing mrovisions of Section
inter-carvier contracts will not be used 1o harm
contain provisions that violate Section 701 or Section
the course of a Section 208 complaing procesding,
rance is in the public interest, :

. 182. We will also forbear from exercising our Section 214 suthority. ™ Section 214
requares that certain carriess submit applicstions to the Commission for the provision of new

*3 The Court of Appeals for the District of Columbia Civeuit reversed the Commission’s earlier
Order requiring carriers to withdraw their sxisting wariffs, finding thar such sction wes inconsistent with
Section 203(a) of the Act. MO v, FCL, 765 F.2d 1186, 119394 (0.0 Cir. 1983}, This decision has
been superseded by the legislative changes made 1o Section 332 giving the Commission discretion as 1o
the continuing applicability of Section 203 1w CMRS providers.

Y4 See paras. 236238, infra.
% See Budger Act, § B00CHINA),
4 See noie 335, supra.
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