In Reply Refer To:
2-A842

September 17, 1999

Videotron Holland B.V.

c/o Sarah Efird Stephens, Esq.

Rini, Coran & Lancellotta, P.C.

1350 Connecticut Avenue, N.W., Suite 900
Washington, D.C. 20036

Sprint Corporation

c/o James A. Casey, Esq.

Morrison & Foerster, L.L.P.

2000 Pennsylvania Avenue, N.W., Suite 5500
Washington, D.C. 20006-1888

Wireless Video Enterprises, Inc.
c/o Craig A. Gilley, Esq.
Fleischman and Walsh

1400 Sixteenth Street, N.W.
Washington, D.C. 20036

Re:  Applications for Transfer of Control of Authorizations for the Multipoint Distribution
Service ("MDS") held or controlled by Videotron Holland B.V. to Sprint Corporation
File Nos. 50318-CM-TC(7)-99;"' 50319-CM-TC(1)-99:” and 50320-CM-TC(1) 99°

Dear Counsel;

This is in reference to the above-captioned applications to transfer control of numerous
MDS station licenses located at various sites in California, South Carolina, and Florida from the
shareholders of the controlling entity Videotron Holland B.V. ("Videotron"), to Sprint
Corporation ("Sprint"). A petition to deny this application, among others, was filed on June 28,
1999, by Wireless Video Enterprises, Inc. ("WVE").4 Also filed on the same day were comments

! Stations KFF81, WMY498 at San Francisco, CA; and WJL36, WFY976, WMY499, WNEJ497, WNTMS579 at San
Jose, CA.

2 Station WHT700 at Oldsmar, FL.
? Station WLW738 at Greenville, SC.
* WVE's petition to deny referenced the following additional transfer of control applications: BMDTC990521WQ;

BMDTC990514WP; 50321-CM-TC(32)-99; 50323-CM-TC(12)-99; and 50324-CM-TC(2)-99. These applications are
addressed under separate letter rulings released concurrently with this letter.



in partial support of the petition to deny by the "San Diego Educators."”” On July 13, 1999,
oppositions to the petition to deny were filed by Sprint and Videotron; WVE replied on July 20,
1999. For the reasons explained below, we will grant the transfer of control applications and
deny WVE's petition as well as the "San Diego Educators" comments in support.

Discussion. As an initial matter, we conclude that WVE has standing. A petition to deny
may only be filed by a party in interest. See 47 U.S.C. . 309(d)(1) and 47 C.F.R.
. 21.30(a)(3). Party-in-interest status is deemed to exist when a petitioner demonstrates that the
grant of the petitioned application will cause the petitioner a direct injury. See Sierra Club v.
Morton, 405 U.S. 727, 733 (1972) (Sierra); see also National Broadcasting Co., 37 FCC 2d 897,
898 (1972), Lawrence N. Brandt and Krisar, Inc., 3 FCC Red. 4082 (Dom. Fac. Div.1988). A
causal link between the injury and the challenged action must be shown by the petitioner. See
Duke Power Co. v. Carolina Environmental Study Group, Inc., 438 U.S. 59 (1978) (Duke
Power). This causal link is established when the injury is "fairly traceable" to the challenged
action and the injury would be prevented or remedied by grant of the petition. Duke Power, 438
U.S. at 74, 81.

In establishing standing, the petition must contain specific factual allegations
demonstrating that the petitioner is a party in interest and that grant of the application would be
inconsistent with the public interest, convenience, and necessity. 47 U.S.C. . 309(d)(1) and 47
C.F.R. . 21.30(a)(3). Moreover, the allegations must be supported by an affiant with personal
factual knowledge, except for those of which official notice may be taken. Id. (emphasis added).
With respect to Videotron, WVE asserts that it has standing because it "is a wireless cable
operator and an MDS/ITFS channel lessee in numerous markets overlapping with the transferors'
MDS and MMDS stations." Petition at 2. In particular, WVE states that it "is the proposed
transferee of several overlapping BTA authorizations (including Los Angeles, San Diego, San
Francisco, Seattle and Tampa)." 1d.; see also Application File No. BMDTC990119UF. This
application proposed to transfer control of the licensee for the above authorizations, Southern
Wireless Video ("SWV"), from Pacific Telesis Group ("PTG") to WVE. Id. While this
application to transfer control of SWV to WVE was dismissed on July 27, 1999, clearly WVE's
interests in these markets remain. See Reply at 4 n.8; see also 50420-CM-TC(38)-99 Exh. 3
(referencing an October 6, 1998, MDS lease agreement between SWV and WVE; and an October
6, 1998, agreement to purchase SWV from PTG to E.L. Acquisition, Inc., the parent of WVE).
In addition, WVE refers to ongoing disputes between PTG and Videotron. Petition at 7. WVE
states that the parties' ongoing disputes profoundly affect its ability to operate and develop MDS
systems in these markets. While it appears that some of the disputes have since been resolved,
others remain. See Reply at 19 n.51.

In FCC v. Sanders Brothers Radio Station, 309 U.S. 470 (1940) (Sanders) the Supreme
Court found that an economic competitor who was likely to suffer financial

> The individual entities known collectively as the "San Diego Educators" are: San Diego County Superintendent of
Schools; San Diego State University; San Diego County Community College District; Palomar College; Oceanside
Unified School District; Vista Unified School District; and Escondido Union School District. These comments are
limited to reiterating petitioner's arguments relating to the San Diego market and are fully addressed in our resolution of
the petition to deny.



injury from the grant of an application had standing to seek review of the grant. See also Sierra,
405 U.S. at 737. Similarly, we find that WVE has demonstrated that it is an economic
competitor to Sprint in the Videotron markets and hence, has standing pursuant to 47 U.S.C. .
309(d) and 47 C.F.R. . 21.30(a)(3).

We reject WVE's contention that the Bureau must undertake a de novo review of Sprint's
foreign ownership despite previous Commission rulings that Sprint's equity structure is
consistent with the public interest. Sprint, in the transfer application, lists two corporations
organized under foreign laws, France Telecom (France) and Deutsche Telekom (Germany) as
each holding approximately ten percent or greater equity interest in Sprint. Transfer Application
at Ex. 3. In addition, Sprint indicated that its foreign ownership may be as high as 35 percent.
Id. WVE assegts that Sprint's level of foreign investment violates 47 U.S.C. . 3 10(b)(4)6 and 47
CFR. . 214

To the extent that Section 310(b)(4) of the Act and Section 21.4 of the Commission's
rules apply, the Commission has already determined that foreign equity interests exceeding
twenty five percent in Sprint are in the public interest. See Sprint Corporation, Petition for
Declaratory Ruling Concerning Section 310(b)(4) and (d) and the Public Interest Requirements
of the Communications Act of 1934, as amended, 11 FCC Rcd 1850 (1996) (Sprint I).
Specifically, in Sprint I, the Commission found that alien ownership in Sprint of up to twenty
eight percent was in the public interest due to: "(1) the current and planned liberalization of the
French and German telecommunications markets; and (2) the competitive benefits for the U.S.
telecommunications market of FT and DT investment in Sprint." Sprint I, 11 FCC Rcd at 1850.

Contrary to WVE's contentions, the Commission, in reviewing Sprint's holdings, did not
limit its decision to a specific class of licenses, but rather applied its decision to Sprint as an

% Section 3 10(b)(4) of the Act provides, in pertinent part, that:

No broadcast or common carrier or acronautical en route or acronautical fixed radio station license shall be
granted to or held by . . .
(4) any corporation directly or indirectly controlled by any other corporation of which more than one-
fourth of the capital stock is owned of record or voted by . . . any corporation organized under the
laws of a foreign country, if the Commission finds that the public interest will be served by the refusal
or revocation of such license.

7 Section 21.4 provides, in pertinent part, that:

A station license may not be granted to or held by:
(e) Any corporation directly or indirectly controlled by any other corporation of which more than one-
fourth of the capital stock is owned of record or voted by aliens or their representatives, or by a
foreign government or representative thereof, or by any corporation organized under the laws of a
foreign government, if the Commission finds that the public interest will be served by the refusal or
revocation of such license.



en‘[ity.8 In fact, the Commission noted that Sprint held a wide range of interests: "domestic
common carrier microwave licenses,9 international facility authorizations, cable landing licenses,
and other Commission licenses and authorizations." Sprint I, 11 FCC Rcd at 1851 (footnote
omitted) (emphasis added). The Commission did not state, as WVE asserts, that future public
interest analyses may be necessary to determine if the public interest is served by allowing Sprint
to own specific classes of licenses. Reply at 14-15. In Sprint I, the Commission noted: "This
grant is based on large part upon commitments made by the French and German governments; . .
.. [If] there are serious questions . . . [whether the commitments were kept] we will designate for
hearing the issue of whether the public interest continues to be served by Sprint's holding of
Section 214 facilities authorizations on the U.S.-France and U.S.-Germany routes . . . ." Id. at
1872. Therefore, in order to address these concerns, the Commission imposed a number of
conditions on Sprint which have since been removed. See Rules and Policies on Foreign
Participation in the U.S. Telecommunications Market; Market Entry and Regulation of Foreign-
Affiliated Entities, 12 FCC Red 23891, 23923 (1997); Application to Operate Additional
Facilities on the U.S.-Germany Route Pursuant to Section 214 of the Communications Act of
1934, as amended, 12 FCC Recd 8430 (Intl. Bur. 1997); Application to Operate Additional
Facilities on the U.S.-France Route Pursuant to Section 214 of the Communications Act of 1934,
as amended, 13 FCC Rcd 7367 (Intl. Bur. 1998).

Subsequently, the International Bureau, following the Commission's precedent, found that
an increase in Sprint's foreign ownership to thirty five percent was not inconsistent with the
public interest under the Act. Sprint Corporation, Petition for Declaratory Ruling Concerning
Section 310(b)(4) and (d) and the Public Interest Requirements of the Communications Act of
1934, as amended, 11 FCC Red 11354 (Intl. Bur. 1996) (Sprint II). Sprint, in the transfer
application has affirmed that its current foreign ownership interests are consistent with these
decisions. Transfer Application at Ex. 3. Accordingly, following Sprint I and Sprint II, we find
Sprint's foreign equity interests are within permissible levels.

With respect to the issue of the disputes between Videotron and PTG, WVE argues that
the Commission should deny, or at least defer transfer of, the Videotron transfer applications to
Sprint until "final" resolution of these disputes. WVE notes that "[w]hile Videotron is correct
that PTG and it have recently settled their private contractual dispute through arbitration, its
subsidiary, Wireless Holdings, Inc., maintains its related challenge to the validity of PTG's MDS
BTA authorizations and licenses. See MMB File No. BMDTC990119UF." Reply at 19 n.51.
(emphasis added). This application was withdrawn by PTG on July 22, 1999, and dismissed on
July 27, 1999.

¥ Since the Commission applied its decision to Sprint as an entity, we do not need to address WVE's industry specific
arguments such as the European Community's video program content requirements. Reply at 16-17.

’ Although the Commission subsequently consolidated common carrier microwave licenses under Part 101 rules, we
note that at the time of Sprint I, common carrier licenses were regulated under Part 21 rules. See Reorganization of
Parts 1, 2, 21, and 94 of the Rules to Establish a New Part 101 Governing Terrestrial Microwave Fixed Radio Services,
11 FCC Rcd 13449 (1996). Section 21.4 was not raised as an independent barrier to Sprint's foreign ownership, rather
the Commission referenced Section 310(b)(4) of the Act. Sprint I, 11 FCC Rcd at 1850.



Pursuant to Section 309 of the Communications Act, 47 U.S.C. . 309(d), a petition to
deny must, as a threshold matter, contain allegations that, if true, are sufficient to show that a
grant of the application would be prima facie inconsistent with the public interest. The
Commission must then examine all of the material before it can determine whether there is a
substantial and material question of fact. See Astroline Communications Co. v. FCC, 857 F.2d
1556 (D.C. Cir. 1988). With respect to the WVE pleadings, petitioner refers to "several
protracted disputes" between Videotron and PTG without providing sufficient details to
determine if a substantial and material question of fact exists. In addition, the Commission has
long held that determinations of private disputes require resolution in courts with proper
jurisdiction. See e.g. Decatur Telecasting, Inc., 7 FCC Rcd at 8624; John R. Runner, Receiver,
36 RR 2d 773, 778 (1976); Paso Del Norte Broadcasting Corporation, 12 FCC Red 6876 (MMB
1997); see also Listener's Guild, Inc. v. FCC, 813 F.2d 465, 469 (D.C. Cir. 1987). Here, as noted
above, WVE admits that the disputes between Videotron and PTG are a private contractual
matter and that the parties were or are in private arbitration. Consequently, having carefully
considered all of the pleadings on this issue, we find that the allegations raised by WVE
regarding the Videotron-Sprint transfer applications are insufficient to raise a substantial or
material question of fact.

Conclusion. In light of the foregoing, the petition to deny filed by Wireless Video
Enterprises and the comments in support by the "San Diego Educators" ARE HEREBY
DENIED, and the applications for transfer of control, File Nos. 50318-CM-TC(7)-99; 50319-
CM-TC(1)-99; and 50320-CM-TC(1)-99, of MDS authorizations held or controlled by Videotron
Holland B.V to Sprint Corporation ARE GRANTED."

Sincerely,

Charles E. Dziedzic
Assistant Chief, Video Services Division
Mass Media Bureau

' In addition, for WNTM579, appropriate information concerning license renewal must be submitted within thirty
days from the release of this letter.



