with and covered by the authorization issued to the carrier serving the land mobile station. No
additional authorization is required.

Sec. 24.410 [Reserved]

Sec. 24.411 Miscellaneous forms.

(s) Licensee qualifications. FCC Form 430 ("Common Carrier and Satellite Radio Licensee
Qualifications Report”) shall be filed by Narrowband Personal Communications Service
licensees only as required by Form 490 (Application for Assignment or Transfer of Coantrol
Under Pant 22).

(b) Renewal of station license. Except for renewal of special temporary authorizations,
FCC Form 405 ("Application for Renewal of Station License®) must be filed in duplicate by
the licensee between thirty (30) and sixty (60) days prior to the expiration date of the license
sought to be renewed.

Sec. 24.412 [Reserved]

Sec. 24.413 - General application requirements.

(2) Each application (including applications filed on Forms 175 and 401) for a radio station
authorization or for consent to assignment or transfer of control in the narrowband PCS shall
disclose fully the real party or parties in interest and must include the following information:

(1) A list of its subsidiaries, if any. Subsidiary means any business five per cent or more
whose stock, warrants, options or debt securities are owned by the spplicant or an officer,
director, stockholder or key management personnel of the applicant. This list must include a
description of each subsidiary’s principal business and a description of each subsidiary’s
relationship to the applicant.

(2) A list of its affiliates, if any. Affiliates means any business which holds a five per
cent or more interest in the applicant, or any business in which a five per cent or more
interest is held by another company which holds a five per cent interest in the applicant (e.g.
Company A owns 5% of Company B and 5% of Company C; Companies B and C are
affiliates). .

(3) A list of the names, addresses, citizenship and principal business of any person holding

five per cent or more of each class of stock, warrants, options or debt securities together with
the amount and percentage held, and the name, address, citizenship and principal place of
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business of any person on whose account, if other than the holder, such interest is held. If any
of these persons are related by blood or marriage, include such reletionship in the statement.

(4) In the case of partnerships, the name and address of each partner, each parmer’s
citizenship and the share or interest participation in the partnership. This information must be
provided for all partners, regardless of their respective ownership interests in the partnership.
A signed and dated copy of the parmership agreement must be included in the application.
This information must be included in Exhibit V of the application.

(b) Each application for a radio station suthorization in the narrowband PCS must:

(1) Submit the information required by the Commission’s rules, requests, and application
forms;

(2) Be maintained by the applicant substantially accurste and complete in all significant
respects in accordance with the provisions of Sec. 1.65 of this chapter; and

(3) Show compliance with and make all special showings that may be applicable.

(c) Where documents, exhibits, or other lengthy showings aiready on file with the
Commission contain information which is required by an application form, the application
may specifically refer to such information, if: ‘

(1) The information previously filed is over one A4 (2] cm x 29.7 em) or 8.5 x 11 inch
(21.6 cm x 27.9 cm) page in length, and all information referenced therein is current and
accurate in all significant respects under Section 1.65 of this chapter; and

(¢3) Therdmmspedﬁaﬂywhm&epvﬁaﬂyﬁledinfmnﬁonmmﬂy be
found, including mention of:

@) The station call sign or application file number whenever the reference is to station files
or previously filed applications;

(ii) The title of the proceeding, the docket oumber, and any legal citations, whenever the
reference is to a docketed proceeding.

However, qusﬁonsoﬂmappﬁaﬂonfomwhidxaﬂfoﬂpeciﬁctechnicddmorwhich
canbemswuedbya'ys'or'no'oroths:hmm:hﬂbemadulpmpﬁw
and shall not be cross-referenced to a previous filing.

(d) In addition to the general application requirements of Subpart F and Secs. 1.21085,
24.413 and 24.415 of this part, applicants shall submit any additional documents, exhibits, or
signed written statements of fact: . :
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(1) As may be required by these rules; and

(2) As the Commission, at any time after the filing of an applicar:ion and during thg term
of any authorization, may require from any applicant, permittee, or licensee to enable it to
determine whether a radio authorization should be granted, denied, or revoked.

(¢) Except when the Commission has declared explicitly to the contrary, an informational
requirement does not in itself imply the processing treatment of decisional weight to be
accorded the response.

(f) All applicants (except applicants filing FCC Form 175) are required to indicate at the
time their application is filed whether or not 8 Commission grant of the application may-have
a significant environmental impact as defined by Sec. 1.1307 of the Commission’s rules. If
answered affirmatively, the requisite environmental assessment as prescribed in Sec. 1.1311 of
this chapter must be filed with the application and Commission environmental review must be
completed prior to construction. See Sec. 1.1312 of this chapter. All narrowband PCS
licensees are subject to a continuing obligation to determine whether subsequent construction
may have a significant environmental impact prior to undertaking such construction and to

otherwise comply with Section 1.1301 et seq. of the Commission’s Rules. See Section
1.1312. ’

Sec. 24.414 [Reserved]

Sec. 24.415 Technical content of applications; maintenance of list of station Jocations.

(a) All applications required by this part shall contain all technical information required by
the application forms or associated Public Notice(s). Applications other than initial
applications for a narrowband PCS license must also comply with all technical requirements
of the rules governing the narrowband PCS (see Subparts C and D as appropriate). The
following paragraphs describe a number of general technical requirements.

(b) Each application (except applications for initial licenses filed on Form 175) for a radio
station authorization for narrowband PCS must comply with the provisions of Sections
24.129-24.13S.

(c)-(i) [Reserved]

(D The location of the transmitting antenna shall be considered to be the station location.
Narrowband PCS licensees must maintain a current list of all station locations, which must
describe the transmitting antenna site by its geographical coordinates and also by conventional
reference to street number, landmark, or the equivalent. All such coordinates shall be specified
in terms of degrees, minutes, and seconds to the nearest second of latitude and longitude.
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Sec. 24.416 Station Antenna Structures.

(2) Unless the narrowband PCS licensee has received prior abprovd from the FCC, no
antenna structure, including radiating elements, tower, supports and all appurtenances, may be
higher than 61 m (200 feet) above ground level at its site.

" (b) Unless the narrowband PCS licensee has received prior approval from the FCC,
no antenna structure at an airport or heliport that is available for public use and is listed in the
Alrport Directory of the current Ainman's Information Magual or in either the Alasks or

i i ; i or at an airport or heliport under construction
that is the subject of & notice or proposal on file with the FAA, and except for military
airports, it is clearly indicated that the airport will be available for public use; or at an airport
orheliponthnisopermdbyﬂ:emedforcsofthel}nhedSms;ornuphcenwanyof
these airports or heliports, may be higher than:

B ¢)) lm'lbovethelirponelevzﬁonforuchIOOmﬁ'omtheairponnmmy longer
than 1 km within 6.1 km of the antenna structure. :

(2) 2 m above the airport elevation for each 100 m from the nearest runway shorter
than 1 km within 3.1 km of the antenna structure.

(3) 4 m above the airport elevation for each 100 m from the nearest hndmg pad
within 1.5 km of the antenna structure.

(¢) A narrowband PCS station antenna structure no higher than 6.1 m (10 feet) above ground
level at its site or no higher than 6.1 m above any nstural object or existing manmade

structure, otherthmmmmmismptﬁomthenquirmamofpmgnphs(n)
and (b) of this section.

()] Fmtherdeuilsastowhetha'mmnmﬁalmdymd/orobmﬁonmlﬂdngmd
lighting may be required, and specifications for obstruction marking and lighting are contained
in Part 17 of the FCC Rules, Copstruction, Marking and Lighting of Agtenns Structures. To
request approval to place an antenns structure higher than the limits specified in paragraphs
(a), (b), and (c) of this section, the licensee must notify the Federal Aviation Administration
(FAA) on FAA Form 7460-1 and the FCC on FCC Form 854.

Secs. 24.417~-24.418 [Reserved]

Sec. 24.419 Waiver of rules.
99 :
(2) Request for waivers. (1) Waivers of these rules may be granted upon application or by
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the Commission on its own motion. Requests for waivers shall contain a statement of reasons
sufficient to justify & waiver. Waivers will not be granted except upon an affirmative showing:

(i) That the underlying purpose of the rule will not be served, or ‘would be fmstratefi, by
its application in a particular case, and that grant of the waiver is otherwise in the public
interest; or

(i) That the unique facts and circumstances of a particular case render application of the

rule inequitable, unduly burdensome or otherwise contrary to the public interest. Applicants
must also show the lack of a reasonsble alternative.

(2) If the information necessary to support a waiver request is already on file, the applicant
may cross-reference to the specific filing where it may be found.

(b) Denial of waiver, alternate showing required. If a waiver is not granted, the
application will be dismissed as defective unless the applicant has also provided an alternative
proposal which complies with the Commission’s rules (including any required showings).

Sec. 24.420 Defective applications.

(a) Unless the Commission shall otherwise permit, an’ application will be unacceptable for
filing and will be returned to the applicant with a brief statement as to the omissions or
discrepancies if:

(1) The application is defective with respect to compieteness of answers to questions,
informational showings, execution, or other matters of a formal character; or

(2) The application does not comply with the Commission’s rules, regulations, specific
requirements for additional information or other requirements.

See also Section 1.2105.

(b) Some examples of common deficiencies which result in defective applications under
paragraph (a) of this section are:

(1) The application is not filled out completely and signed;
(2-4) [Reserved] |
(5) The application (other an application filed on FCC Form 175) does not include an

environmental assessment as required for an action that may have a significant impact upon
the environment, as defined in Sec. 1.1307 of this chapter.
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(6) [Reserved)

(7) The application is filed prior to the Public Notice issued under Section 24.305 of this

Part announcing the application filing date for the relevant auction or after the cutoff date
prescribed in that Public Notice;

(c) [Reserved]

(d)Ifanappliumisrequestedbyﬂ:eCommissiontoﬁlemydoanncmsormy
supplementary or explanatory information not specifically required in the prescribed
application form, a failure to comply with such request within a specified time period will be
deemed to render the application defective and will subject it to dismissa!.

Sec. 24.421 Inconsistent or conflicting applications.

While an application is pending and undecided, no subsequent inconsistent or
conflicting application may be filed by the same applicant, his successor or assignee, or on
behalf or for the benefit of the same applicant, his successor or assignee.

Sec. 24.422 Amendment of application for Narrowband Personal Communications
Service filed on FCC Form 175. ‘

(a) The Commission will provide bidders a limited opportunity to cure defects in FCC
Form 175 specified herein except for failure to sign the application and to make certifications,
defects which may not be cured. See also Section 1.2105.

(b) In the Narrowband PCS, the only amendments to FCC Form 175 which will be
permitted are minor amendments to correct minor errors or defects such as typographical
errors. All other amendments to FCC Form 175, such as ownership changes or changes in the
identification of parties to bidding consortia, will be considered to be major amendments. An
FCC Form 175 which is amended by a major amendment will be considered to be newly filed
and cannot be resubmitted after applicable filing deadlines. See also Section 1.2105.

Sec. 24.423 Amendment of applications for Narrowband Personal Communications
Service (other than applications filed on FCC Form 175). This section applies to all

applications for Narrowband Personal Communications Service other than applications
filed on FCC Form-175.

(a)Amend.mentsnofﬁghtApmding:ppﬁaﬁonmybemmdednamofﬁghtif
the application has not been designated for hearing.
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(1) Amendments shall comply with Sec. 24.429, as applicabie; and

(2) Amendments which resolve interference conflicts or amendments under Sec. 24.429
may be filed at any time. )

(b) The Commission or the presiding officer may grant requests to amend an application
designated for hearing only if 2 written petition demonstrating good cause is submitted and
properly served upon the parties of record.

(c) Major amendments, minor amendments. The Commission will classify all amendments
as minor except in the cases listed below. An amendment shall be deemed to be a major
amendment subject to Sec. 24.427 under any of the following circumstances:

(1) Change in technical proposal. If the amendment results in a substantial change in the
engineering proposal such as (but not necessarily limited to) a change in, or an addition of, a
radio frequency; or

(2) Amendment to proposed service area. If the amendment extends the reliable service
area of the proposed facilities outside its MTA, BTA, or other applicable market area as
defined in Section 24.102; or

(3) A substantial change in ownership or control.

(d) If a petition to deny (or other formal objection) has been filed, any amendment,
requests for waiver, (or other written communications) shall be served on the petitioner,

uniess waiver of this requirement is granted pursuant to paragraph (¢) of this section. See
also Section 1.2108.

(¢) The Commission may waive the service requirements of paragraph (d) of this section
and prescribe such alternative procedures as may be appropriate under the circumstances to
protect petitioners’ interests and to avoid undue delay in a proceeding, if an applicant submits
a request for waiver which demonstrates that the service requirement is unreasonably '
burdensome.

(f) Any amendment to an application shall be signed and shall be submitted in the same
manner, and with the same number of copies, as was the original application. Amendments
may be made in letter form if they comply in all other respects with the requirements of this
chapter.

(=) An application will be considered to be a newly filed application if it is amended by a
major amendment (as defined in this section), except in the following circumstances:

(1) [Reserved]
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(2) [Reserved]

(3) The amendment reflects only a change in ownership or control found by the
Commission to be in the public interest;

(4) [Reserved]

(5) The amendment corrects typographical transcription, or similar clerical errors which are
clearly demonstrated to be mistakes by reference to other parts of the application, and whose
discovery does not create new or increased frequency conflicts;

(6) The amendment does not create new or increased frequency conflicts, and is
demonstrably necessitated by events which the applicant could not have reasonably foreseen at
the time of filing, such as, for example:

(i) The loss of a transmitter or receiver site by condemnation, natural csuses, or loss of
lease or option; or

(ii) Obstruction of a proposed transmission path caused by the erection of a new building
or other structure.

Sec. 24.424 [Reserved]

Sec. 24.425 Application for temporary authorizations.

(2) In circumstances requiring immediate or temporary use of facilities, request may be
made for special temporary authority to install and/or operate new or modified equipment.
AnymchrequstmybembmimdasminfomallppﬁuﬁoninﬂaemmerutforﬂﬂnSec.
24.5 mdmustconninfuﬂpuﬁaﬂmubﬁempoudopanﬁonindudingdlfm
mﬁicientmjmﬁfythetanporrymﬂmhymghtmdthewbﬁcinmthuﬁn.Nosuch
request will be considered unless the request is received by the Commission at least 10 days
prior to the date of proposed consu'ucﬁonoropmﬁonor,whmanmionissoughr,.
expiration date of the existing temporary suthorization. A request received within less than
lOdaysmybeweepwdupmdmthawingofmﬂidmtmforthedehyinmbmiﬁng
such request. :

(b) Special temporary authorizations may be granted without regard to the 30-day public
notice requirements of Sec. 24.27(b) when: -

(1) The authorization is for a period not to exceed 30 days and no application for regular
application is contemplated to be filed;
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(2) The authorization is for a period not to exceed 60 days pending the filing of an
application for such regular operation;

(3) The authorization is to permit interim operation to facilitate cbmpletiop of authorized
construction or to provide substantially the same service as previously authorized; or

(4) The authorization is made upon a ﬁnding'thn there are extraordinary circumstances
requiring operation in the public interest and that delay in the institution of such service
would seriously prejudice the public interest.

(c) Temporary authorizations of operation not to exceed 180 days may be granted under
the standards of section 309(f) of the Communications Act where extraordinary circumstances
80 require. Extensions of the temporary authorization for a period of 180 days each may also
be granted, but the renewal applicant bears a heavy burden to show that extraordinary
circumstances warrant such an extension.

(d) In cases of emergency found by the Commission, involving danger to life or property
or due to damage of equipment, or during 2 national emergency proclaimed by the president
or declared by the Congress or during the continuance of any war in which the United States
is engaged and when such action is necessary for the national defense or safety or otherwise
in furtherance of the war effort, or in cases of emergency where the Commission finds that it
would not be feasible to secure renewal applications from existing licensees or otherwise to
foliow normal licensing procedure, the Commission will grant radio station authorizations and
station licenses, or modifications or renewals thereof, during the emergency found by the
Commission or during the continuance of any such national emergency or war, as special
temporary licenses, only for the period of emergency or war requiring such action, without the
filing of formal applications.

Processing of Applications

Sec. 24.426 Receipt of application; applications in the narrowband Personal
Communications Services filed on FCC Form 175 and other applications in the
narrowband PCS Service.

(a) All applications for the initial provision of narrowband PCS service must be submitted
on FCC Forms 175 and 175-S. Mutually exclusive initial applications in the narrowband
Personal Communications Services are subject to competitive bidding. FCC Form 401
("Application for New or Modified Common Carrier Radio Station Under Part 22*) must be
submitted by each winning bidder for each narrowband PCS license applied for on FCC Form
175. In the event that mutual exclusivity does not exist between applicants filing FCC Form
175, the applicant will also file FCC Form 401. The aforementioned Forms 175, 175-S, and
401 are subject to the provisions of 47 CF.R. Part 1, Subpart Q ("Competitive Bidding
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Proceedings”) and Subpart F of this Part.  Blanket licenses are granted for each market
frequency block. Applications for individual sites are not needed and will not be accepted.
See Section 24.11. i

(b) Applications received for filing are given a file number. The assignment of a file
sumber to an application is merely for administrative convenience and does not indicate the
acceptance of the application for filing and processing. Such assignment of a file number will
not preclude the subsequent return or dismissal of the application if it is found to be not in
accordance with the Commission’s rules.

(c) Acceptance of an application for filing merely means that it has been the subject of a
preliminary review as to completeness. Such acceptance will not preclude the subsequent
rewrn or dismissal of the application if it is found to be defective or not in accordance with
the Commission’s rules. (See Sec. 24.413 for additiona! information concerning filing of
applications.)

Sec. 24.427 Public notice period.
(2) At regular intervals, the Commission will issue a public notice listing:
(1) The acceptance for filing of all applications and major amendments thereto;

(2) Significant Commission actions concerning spplications listed as acceptable for filing;
(3) Information which the Commission in its discretion believes of public significance.
Such notices are solely for the purpose of informing the public and do not create any rights in

an applicant or any other person.
(4) Special environmental considerations as required by Part 1 of this chapter.

(®)(1) The Commission will not grant any application until expiration of a period of thirty
(30) days following the issuance date of a public notice listing the application, or any major
amendments thereto, as acceptable for filing. Provided, that the Commission will not grant an
application filed on Form 401 filed either by a winning bidder or by an applicant whose Form
175 application is not mutually exclusive with other applicants, until the expiration of a period
of forty (40) days following the issuance of a public notice listing the application, or any
major amendments thereto, as acceptable for filing. See also Section 1.2108.

(c) As an exception to paragraphs (a)(1), (8)(2) and (b) of this section, the public notice
provisions are not applicable to applications:

(1) For suthorization of a minor technical change in the facilities of an authorized station
where such a change would not be classified as a major amendment (as defined by Sec.
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24.423) were such a change to be submitted as an amendment to a pending application,

(2) For issuance of & license subsequeant to s radio station suthorization or, pending -
application for a grant of such license, any special or temporary authorization to permit
interim operation to facilitate completion of suthorized construction or to provide substantially
the same service as would be authorized by such license;

(3) For extension of time to complete construction of authorized facilities, see Section
24.103;

(4) For temporary authorization pursuant to Sec. 24.425(b);
(5) [l?.saved]

(6) For an authorization under any of the proviso clauses of section 308(a) of the
Communications Act of 1934 (47 U.S.C. 308(a));

(7) For consent to an involuntary assignment or transfer of control of a radio authorization:

9

or

(8) For consent to & voluntary assignment or transfer of control of a radio authorization, |

where the assignment or transfer does not involve a substantial change in ownership or
control.

Sec. 24.428 Dismissal and return of applications.

(8) Except as provided under Sec.'24.429, any application may be dismissed without
prejudice as a matter of right if the applicant requests its dismissal prior to designation for
hearing or, in the case of applications filed on Forms 175 and 175-8, prior to auction. An
applicant’s request for the return of his application after it has been accepted for filing will be
considered to be a request for dismissal without prejudice. Applicants requesting dismissal of
their applications are also subject to Section 1.2104. Requests for dismissal shall comply with
the provisions of Sec. 24.429 as appropriate.

(b) A request to dismiss an application without prejudice will be considered after
designation for hearing only if:

(1) A written petition is submitted to the Commission and is properly served upon all
parties of record, and :

(2) The petition complies with the provisions of Sec. 24.429 (whenever applicable) and
demonstrates good cause.
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(¢) The Cor~mission will dismiss an application for failure to prosecute or for failure to
respond substantially within a specified time period to official correspondence or requests for
additional information. Dismissal shall be without prejudice if made Jprior to designation for
hearing or prior to auction, but dismissal may be made with prejudice for unsatisfactory
compliance with Sec. 24.429 or afier designation for hearing or after the applicant is notified
that it is the winning bidder under the auction process.

Sec. 24.429 Ownership changes and agreements to amend or to dismiss applications or
pleadings.

(a) Applicability. Subject to the provisions of Sec. 1.2105 (Bidding Application and
Certification Procedures; Prohibition of Collusion), this section applies to applicants and all
other parties interested in pending applications who wish to resolve contested matters among
themselves with a formal or an informal agreement or understanding. This section applies
only when the agreement or understanding will result in:

(1) A major change in the ownership of an applicant to which Sec. 24.423 and 24.423(g)
apply or which would cause the applicant to lose its status as a designated entity under
Section 24.309, or v

(2) The individual or mutual withdrawal, amendment or dismissal of any pending
application, amendment, petitioner or other pleading.

(b) Policy. Parties to contested proceedings are encouraged to settle their disputes among
themselves. Parties which, under a settiement agreement, apply to the Commission for
ownership changes or for the amendment or dismissal of either pleadings or applications, shall
ntbeﬁmeofﬁhngnoﬁfythe%minimﬂmm:hﬁlinghthersuhofm agreement or
understanding. '

(d) The provisions of Section 22.927 will apply in the event of the individual or mutual
withdrawal, amendment or disz:ssal of any peading application, amendment, petitioner or
other pleading.

Sec. 24.430 Oppesition to applications.

(2) Petitions to deny (including petitions for other forms of relief) and responsive pleadings
for Commission consideration must comply with Section 1.2108 and must:
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(1) Identify the application or applications (including applicant’s name, station location,
Commission file numbers and radio service involved) with which it is-concerned;

(2) Be filed in accordance with the pleading limitations, filing periods, and ot.bgr
applicable provisions of Secs. 1.41 through 1.52 except where otherwise provided in Section
1.2108;

(3) Contain specific allegations of fact which, except for facts of which official notice may
be taken, shall be supported by affidavit of a person or persons with personal knowledge
thereof, and which shall be sufficient to demonstrate that the petitioner (or respondent) is a
party in interest and that a grant of, or other Commission action regarding, the application
would be prima facie inconsistent with the public interest;

(4) Be filed within thirty (30) days after the date of public notice announcing the
acceptance for filing of any such application or major amendment thereto (unless the
Commission otherwise extends the filing deadline); and

) Containacertiﬁcneofmvicelhowingthnhhnbeenmaﬂedtoﬂxeapplicamno later
than the date of filing thereof with the Commission

(b) A petition to deny a major amendment to a previously filed application may only raise
matters directly related to the amendment which could not have been raised in connection
with the underlying, previously filed application. This does not apply to petitioners who gain
standing because of the major amendment.

Sec. 24.431 Mutually exclusive applications.

(2) The Commission will consider applications to be mutually exclusive if their conflicts
are such thatthegnntofoneappliutionwmldeﬁ'eaivelypracludebymsonofhumﬁxl
electrical interference, ar other practical reason, the grant of one or more of the other
applications. The Commission will presume "harmful electrical interference" to mean
interference which would result in a material impairment to service rendered to the public
despite full cooperation in good faith by all applicants or parties to achieve reasonable
technical adjustments which would svoid electrical conflict

(b) Mutually exclusive applications filed on Form 175 for the initial provision of

narrowband PCS service are subject to competitive bidding in accordance with the procedures
in Subpart F and in Part 1, Subpart Q.

(c) An application will be entitled to comparative consideration with one or more

conflicting applications only if the Commission determines that such comparative
consideration will serve the public interest.
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(d)-(j) Reserved

Sec. 24.432 Consideration of applications.

(a) Applications for an instrument of authorization will be granted if, upon examination of
the application and upon consideration of such other matters as it may officially notice, the
Commission finds that the grant will serve the public interest, convenience, and necessity.
See also Section 1.2108. :

(b) The grant ghall be without a formal hearing if, upon consideration of the application,
any pleadings or objections filed, or other matters which may be officially noticed, the
Commission finds that:

(1) The application is acceptable for filing, and is in accordance with the Commission’s
rules, regulations, and other requirements;

(2) The application is not subject to a post-suction hearing or to comparative consideration
pursuant to Sec. 24.431 with another application(s);

(3) A grant of the application would not cause harmful electrical interference to an
authorized station; , )

(4) There are no substantial and material questions of fact presented; and
(5) The applicant is qualified under current FCC regulations and policies.

(c) If the Commissionshouldgnntwithmnafomnlhaﬁnganappliaﬁonform
instrument of authorization which is subject to a petition to deny filed in accordance with Sec.
24.430, the Commission will deny the petition by the issuance of a Memorandum Opinion and
Orderwhichwincondsdyrepmthemomforthedenhlmddispmeofaﬂmbmnﬁﬂ
issues raised by the petition.

(d) Whenever the Commission, without a formal hearing, grants any application in part, or
subject to any terms or conditions other than those normally applied to spplications of the
same type, it shall inform the applicant of the reasons therefor, and the grant shall be
considered final unless the Commission should revise its action (either by granting the
application as originally requested, or by designating the application for a formal evidentiary
hearing) in response to a petition for reconsideration which:

(1) Is filed by the applicant within thirty (30) days from the date of the letter or order
giving the reasons for the partial or conditioned grant;

(2) Rejects the grant as made and explains the reasons why the application should be
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granted as originally requested; and,

(3) Returns the instrument of authorization.

(¢) The Commission will designate an application for a formal hearing, sp?cifying with
particularity the matters and things in issue, if, upon consideration of the application, any
pleadings or objections filed, or other matters which may be officially noticed, the
Commission determines that:

(1) A substantial and material question of fact is presented (see also Section 1.2108);

(2) The Commission is unable for any reason to make the findings specified in paragraph

(a) of this section and the application is acceptable for filing, complete, and in accordance
with the Commission’s rules, regulations, and other requirements; or

(3) The application is entitled to comparative consideration (under Sec. 24.431) with
another application (or applications)

(f) The Commission may grant, deny or take other action with respect to an application
designated for a formal hearing pursuant to paragraph (e) or Part I of this chapter.

(g8) Reserved

(b) Reconsideration or review of any final action taken by the Commission will be in
accordance with Subpart A of Part 1 of this chapter.

Sec. 24.433—24.438 ~W]

Sec. 24.439 Transfer of control or assignment of station authorization.

(a) Approval required. Authorizations shall be transferred or assigned to another party,
voluntarily (for example, by contract) or involuntarily (for example, by death, bankruptcy, or
legal disability), directly or indirectly or by transfer of control of any corporation holding
such authorization, only upon application and approval by the Commission. A transfer of
contro! or assignment of station authorization in the narrowband Personal Communications
Service is also subject to Sections 24.309 (Designated Entities) and 12111 (Assignment or
transfer of control: unjust earichment)

(1) A change from less than 50% ownership to 50% or more ownership shall always be
considered a transfer of control.

(2) 1n other situations a controlling interest shall be determined on a case-by-case basis
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considering the distribution of ovirncrship, and the relationships of the owners, including
family relationships.

(b) Form required—(1) Assignment.
(i) FCC Form 490 shall be filed to assign a license or permit.

(ii) In the case of involuntary assignment, FCC Form 490 shall be filed within 30 days of
the event causing the assignment.

(2) Transfer of control. (i) FCC Form 490 shall be submitted in order to transfer contro! of
a corporation holding a license or permit.

(ii) In the case of involuntary transfer of control, FCC Form 490 shall be filed within 30
days of the event causing the transfer.

(3) Form 430. Whenever an application must be filed under paragraph (a) (1) or (2) of this
section, the assignee or transferee shall file FCC Form 430 ("Common Carrier Radio License
Qualification Report”) unless an accurate report is on file with the Commission.

(4) Notification of completion. The Commission shall be notified by letter of the date of
completion of the assignment or transfer of control. :

(S)Ifthcmsferofconnolofalicenseistppmved,thenewlicensee’mheldtothe
original build-out requirement of Section 24.103.

() In acting upon applications for transfer of control or assignment, the Commission will
not consider whether the public interest, convenience, and necessity might be served by the

transfer or assignment of the authorization to a person other than the proposed transferee or
assignee.

(d) [Reserved]
Sec. 24.440-24.442 [Reserved)

Sec. 24.443  Extension of time to complete construction.

() If construction is not completed within the time period set forth in Section 24.103, the
authorization will automatically expire. Before the period for construction expires an
application for an extension of time to complete construction (FCC Form 489) may be filed.
See subsection (b) of this section. Within 30 days after the authorization expires an
application for reinstatement may be filed on FCC Form 489.
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(b) Extension of Time to Complete Construction—(1) General rule. -

Application for extension of time to complete construction may be made on FCC Form 489.
Extension of time requests must be filed prior to the expiration of the construction period.
Extensions will be granted only if the licensee shows that the failure to complete construction
is due to causes beyond his control.

(i) An application for modification of an authorization (under construction) does not extend

the initial construction period. If additional time to construct is required, an FCC Form 489
must be submitted.

(d) [Reserved)

Sec. 24.444 Termination of authorization.

(2)(1) All authorizations shall terminate on the date specified on the authorization or on the
date specified by these rules, unless a timely application for renewal has been filed.

(2) If no application for renewal has been made before the authorization’s expiration date,
2 late application for renewal will only be considered if it is filed within 30 days of the
expiration date and shows that the failure to file a timely. application was due to causes
beyond the applicant’s control. During this 30 day period reinstatement applications must be
filed on FCC Form 489. Service to subscribers need not be suspended while a late filed
renewal application is pending, but such service shall be without prejudice to Commission
action on the renewal application and any related sanctions. See also Section 24.16 (Cnitena
for Comparative Renewal Proceedings).

(b) Special Temporary Authority. A special temporary authorization shall automatically
terminate upon failure to comply with the conditions in the authorization.

(c) [Reserved]
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CONCURRING STATEMENT
or
COMMISSIONER ANDREW C. BARREIT

RE: IMPLEMENTATION OF THE SECTION 309(j) OF TEE COMMUNICATIONS
ACT-- COMPETITIVE BIDDING RARROWBAND PERSONAL COMMUNICATIONS
SERVICES IN THE 9500 Mhz BAND. [TEIRD REPORT AND ORDER]

This Third Report and Order adopts rules to conduct
competitive bidding for narrowband Personal Communications
Services [PCS]. Competitive bidding will be conducted to auction
these narrowband PCS licenses for nationwide, regional, Major
Trading Area, and Basic Trading Area markets. In our prior
spectrum allocation Order for narrowband PCS [Memorandum Opinion
and Order Gen Docket 50-314 (released March 4, 1994) (narrowband
PCS Order)], the Commission allocated a total of 3,554 licenses
in the following license areas for narrowband PCS: 11 nationwide
licenses, 6 regional licenses in each of the 5 PCS narrowband
regional markets, 11 Major Trading Area licenses [MTA] and 6
Basic Trading Area licenses [BTA). The narrowband PCS Order also
allowed any narrowband PCS licensee to aggregate up to three -
licenses in any geographic area. Incumbent paging licensees can
aggregate two of the smaller allocations for narrowband PCS in
the MTA and BTA markets.

Our Order today authorizes simultaneous, multiple round
bidding for narrowband PCS licenses. The use of this auction
methodology, in conjunction with our permissive rules for
aggregation, will allow major market bidders to aggregate
significant spectrum blocks for sophisticated, two-way advanced
paging services. The process for bidding will be sophisticated,
in order to permit market aggregation flexibility at the auction.
I am hopeful that our efforts to conduct these auctions will be
supplemented by educational seminars and concise instructions, to
ensure that the public has a thorough understanding of this
bidding process. 11 support these aspects of the Order.

The Order also adopts a 25% bidding credit and installment
payments to facilitate participation in the narrowband PCS
auction process by small businesses, and businesses owned by
women and minorities [Designated Entities or DEs]. The Order
declines to designate any of the PCS narrowband licenses for
specific bidding by Designated Entities only. Instead, a bidding
credit scheme is adopted which allows a bid on one of each type
of license in a given market, except at the BTA level. I am
concerned that we should have included more flexibility in the
bidding credit structure in three ways: 1. Allow a band of
bidding credit from 25-35% for major market licenses at the
nationwide and regional level to enhance DE probability of
participation in these auctions; 2. Allow more flexible consortia



configuration for larger market licenses, to allow DE _
participation that is non-controlling to qualify such a consortia
for a 10-20% bidding credit, tied to the level of DE equity and
operational ownership of 10-20% of the venture; -and 3. Allow the
25% bidding credit for any DE bid that seeks to acquire 3 BTAs at
the time of auction, in order to aggregate to a larger service
area.

I believe these features would enhance the probability of
DE participation in nationwide and regional licenses, in
particular, and facilitate more flexible support for DE
aggregation of BTAs. Without some blocks specifically set-aside
for DE bidding only in each market, I remain concerned that our
sincere efforts in this Order could still limit the ability to
participate in major license markets--particularly nationwide or
regional licenses. Thus, I would have sought additional
flexibility with bidding credits and potential consortia
arrangement for DEs to enhance their ability to participate in
major market license operations. It is my hope that we will
retain the flexibility to adjust these rules prior to conducting
the.narrowband PCS auctions, if it proves useful to our goal of
gacalitating real, substantive opportunities for DE participation
in the bidding process and eventual operation of PCS licenses.
For this reason, I concur in our actien today. '




BTA, MTA or regional narrowband licenses.

We also incorporate and adopt the unjust enrichment provisions adopted in the Second Report
and Order applicable to instaliment payments and bidding credits, and we adopt unjust
enrichment provisions for parties receiving licenses as & result of our tax certificate policy.
Small businesses and businesses owned by women and minorities will also be defined
mrd;?gwthcdeﬁniﬁommdehgibmtyaimiambﬁshedinthesmkcponmd
Order.

69. We believe that narrowband PCS will provide significant opportunities for all
designated entities. Narrowband PCS will likely include a wide variety of services, including
advanced paging, messaging, and advanced cordless telephones, which will have the capability
to offer voice, facsimile, graphic and other imaging services. This should afford licensees
flexibility to offer an array of innovative service offerings, particularly to smaller niche
markets, thereby enhancing both customer choice and fostering competitive markets for
products and services. Narrowband PCS also involves relatively low capital entry
r;qnir;:lefos,andhthudmwen-aﬁwdmmanmﬁﬁs,whichhckmwhgemom
of capital. :

70. Wedsoﬁndthnﬂ:cprefmwehaveaeleaedformcﬁonsinthism‘vieewin
ﬁdﬁﬂthccongxasiomldirecﬁvethnwepmvidemmingﬁdoppommiﬁsfmmaﬂ
busincssesandbusimownedbyminoﬁﬁsmd/orwomenwparﬁcipateinthcpmvisionof
narrowband PCS services. As explained below, we have selected preferences that are tailored

¥ See 47CF.R § 1.2110. This section requires that for applicants that are limited
parm:mhips,thegencrﬂpummustbeaminoﬁtynd/mwom(mmenﬁtleOpcmt
owned and controlled by minorities and/or women) who is a U.S. citizen and owns at least
50.1 pcrcentofthepuﬁushipequity.Weclnifythnhthemofﬁmiwdpmqshipa
wewiﬂmgndawomapmminoﬁtygmdmuhnhgaso.lpacemeqﬁtymkcifit
shm'esmminso.lpmentofthepumﬂship'smﬁtsmdlossorconuibmnlast
50.1 percent of the partnership’s capital contribution..

“ Although the record contains no direct evidence of the costs to build out narrowband
PCSsyncms,wchawsﬁmnedﬁnxmbuedmﬁutypiwwnmwﬁmeomofadsﬁng
paging systems. Accordingly, we estimate that the cost to construct a narrowband BTA
facility would be approximately $50,000. The cost to construct a narrowband MTA facility,
inmordmecvmhthcﬁwywbuﬂdéomnqtﬁmm.MdbelppmﬁmmlySIO0,000w
meet the minimum population coverage requirements, and approximately $1.25 million
(assuming 25 base stations) to meet the minimum geographic coverage requirements.
Constructing a regional narrowband facility would cost approximately $1 million to cover the
necessary population and $2.5 million to cover the minimum geographic area. Finally, we
sﬁmnethnthebnﬂd-omeostforanaﬁonwidefncﬂitywouldbelpmﬁmnelySl.7million
for population coverage and $12.5 million for geographic area coverage.
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to the unique characteristics of narrowband PCS and that should create meaningful incentives
for small businesses and businesses owned by minorities and/or women to both bid
successfully for available licenses and provide innovative and expeditious service to the
public. We believe that instaliment payments provide a significant means for small businesses
to overcome their main barrier to entry: lack of access to financing. And, a 25 percent
bidding credit for minority and women-owned businesses together with a tax certificate
program addresses the additional obstacles faced by those designated entities. The preferences
udoptedhaemﬂectomemfuuybdmthecongrssionalmmdmwmn
mmhgﬁﬂmfmd&dgnnedmﬁﬁs,ﬁth&cgoﬂofmmingthcupediﬁomdeﬁwryof
mwmviesmdprcvmﬁnglbmofommfmpoﬁcismdpmeedm. We will
wnﬁnuewmtheeﬁ'ecﬁvmofﬂ:emmnkmhthispromding.ndwiﬂlpply
any knowledge gained to subsequent suctions for other services.

71. Wehavedecidedmtmprovidcbiddingaeditsorothcrmmmfmfor
rmaltelephomcompanisbiddhgmnmwbmdPCSmbewuewemcludcthm
givmthcnhﬁwlymodstbﬁld-omcoss,amhprefmmmmymmﬂn
pmicipationofnnlmlephoneeompanisinthcprbvisionofthisaa-vieewnnlms.
Moreovcr,inviewofthefactthatnnltelephonecompanismayuscﬂ:cire:dsﬁng

1. Bidding Credits for Businesses Owned By Women And Minorities

72. lntheSecondReponmerdawemedthgwcwouldconsidcrmingbidding
creflitstoeueomge participation by designated entities in suctions. Upon consideration and

most cost-effective and efficient means of achieving Congress® objective of "ensuring” the -
oppommityofthsedeﬁgnmedmﬁﬁswpuﬁdpneinmcpmvisionofmowhmdPCS
services. Biddingueditswiﬂprovidemimﬁtymdfmxle—owmdﬁmswithasigniﬁmt
ndmngc,whichmbeﬁmiswmanﬁm&kmmonﬂgod.whikm
the advantages of open bidding competition. In effect, the bidding credit will function as a
discomtonthcbidpxieeaminoﬁtyorfemﬂe-ownedﬁmwﬂlmllyhavetopaytoobuin
aﬁmmmmmwyh&m&gommbymuemﬁﬁu
We also believe that a bidding credit in the amount of 25 percent is necessary to provide
thesedeﬁgnamdmﬁﬁsﬁthaﬁpiﬁmtmughadvmﬂgemmtheklbiﬁtymwmpm
successfully for some narrowband PCS licenses. Tlms,wcwillmkeaZSpaeembidding
aeditavaihblembusimovmedbywomenmdminoﬁﬁsbiddingonthcfouowing
licenm:(l)thcnnﬁonwﬁdelimonChmelS,ChmelSmd-mml11;(2):!1
regional licenses on Channel 13 and Channel 17; and (3) all MTA licenses on Channel 22,

30




Channe] 24, and Channel 26. Sec 47 C.F.R § 24.129.

73. As discussed in the Second Report and Order, Congress mandated that the
Commission "ensure” the opportunity for participation in spectrum-based services by each
category of designated entity, including businesses owned by minorities and women. This
plain language leads us to conclude that adequate measures must be taken to assure that
minority and female-owned businesses have the ability to participate in the provision of
services subject to competitive bidding. Moreover, in enacting this legislation, it is clear that
Congress was concerned about disseminating licenses to a8 wide variety of applicants and
wanted the Commission to take meaningful steps to accomplish this goal. Indeed, Congress
included a requirement in the statute that the Commission report to it in 1997 about, among
other things, whether competitive bidding facilitated the introduction of new companies into
the telecommunications market and whether designated entities “were able to participate
successfully in the competitive bidding process” 47 U.S.C. § 309 G)(12)(iv).

74. Apart from Congress’ directive, we think that ensuring the opportunity for women
and minorities to participate in narrowband PCS is important for the telecommunications
industry. Companies owned by women and minorities can plsy a vital role in serving certain
geographic areas and other niche markets that may be overlooked by other industry
competitors, thus promoting our goal of universal access to telecommunications services. Not
odywiﬂtheindxmbewmemmdimﬁmughﬂzadopﬁmofmaningﬂﬂmfm.
but we believe that a much wider customer base will obtain access to innovative technologies.
Moreover, studies show that even when minority-owned firms do not locate within urban -
minority communities, they employ more minorities relative to other companies, thereby
promoting our goals of equal employment opportunity, economic growth* and community
economic development.©

75. The record reflects a severe underrepresentation of women and minorities in
telecommunications. Indeed, the Commission’s Small Business Advisory Committee (SBAC)
found only 11 minority firms engaged in the delivery of cellular, specialized mobile radio,

4 See eg., 47 CFR § 21307, 22307 (equal employment opportunity rules for common
carriers); Implementation of the Commission’s Equal Employment Opportunity Rules (Notice
of Inquiry)(released April 21, 1994) ("[OJur EEO rules enhance access by minorities and
women to increased employment opportunities, which are the foundation for increasing
opportunities for minorities and women in all facets of the communications industry, including
participation in ownership. Thus, the rules . . . promote the further development of the
broader communications infrastructure.”)

€ See ¢.g., Banking on Black Enterprise at 3.
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radio paging, or messaging services.’ Likewise, American Women in Radio and Television
(AWRT) found that only 24 percent of small communications businesses are owned by
women (and when companies without paid employees are excluded, women own less than 15
percent of small - communications firms). Sec Comments of AWRT at 5. Many commenters
observe that the factors that preclude minorities and women from effective participation
involve access to financing. With regard to women they note that no existing FCC policy
provides an incentive for women to enter the communications business, and that access to
capital remains the biggest obstacle women business owners must face. Similarly, the SBAC
msthnminoﬁﬁsﬁequenﬂydomtormnmmemdiﬁomlsomofﬁnmcing. Citing
the U.S. Smmimhiefinum_ﬂmdmlmllos.& 2997 (1990), the
SBAC further asserts that “spectrum for radio facilities was first allocated at a time when
mdisgﬁseddisuimimﬁmheduuﬁomanploywoppommiﬁamdamwapiw~
excluded minorities from all but token participation.’” The SBAC concludes that minorities
waeimpededﬁomnmssﬁﬂyeompeﬁngfmﬁmwhmthcymﬁmawdedm
duwsyncmaﬁcbmﬁmmwchnialminhgmdemploymmtoppommiﬁs,thissimﬁon

76. Given this history of underrepresentation of minorities and women in
wlecommmiuﬁommdthembiﬁtyofm&mupswmﬁmcing,weﬁndthmthebst
mymanawompﬁshth&mnorymmdmismmﬁdebiddingmdmexdusivelyw
minority and female-owned businesses. The record demonstrates that women and minorities
ﬁubuﬂmmmymtmwwmmwudingothaddgnnedmﬁﬁs,md
itis,thmforqappmpﬁnemdmyﬂmwepmvidethemwithambsmﬁdbidding
advantage.** lnothercomexts,Congxushasmogniudﬂmthemeofpmfminthe
ﬁmgmmuwwmmmmbymhoﬁﬁa For example,
in 1982, Congress mandated the grant of a “significant preference” to minority applicants
participating in lotteries for spectrum-based services. 47 US.C. § 309()(3)(A). And, in
1988,CongrmmchedapmﬁﬁmmtheFCCW|ﬁmlegiﬂaﬁomwhichmecluded
the Commission from spending any appropriated funds to examine or change its minority
broadcast preference policies % Absent such measures targeted specifically to women and
minorities, it would be virtually impossible to assure that these groups achieve any meaningful

“ Report of the FCC Small Business Advisory Committee to the FCC Regarding Gen.
Docket No. 99-314 (Sept. 15, 1993), reprinted at 8 FCC Red 7820, 7827 (1993) (SBAC

Report).
“ m
“ See ¢.g., Comments of AWRT at 4-7; Call-Her at 5; Cook inlet at 38-39,

“ Continuing Appropriations Act for Fiscal Year 1988, Pub.L. 100-102, 101 Stat. 1329-
31.
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measure of opportunity for actual participation in the provision of the services in question.’

77. We alsojagree with Call-Her that even comparatively large businesses owned by
wommmdminoﬁﬁsﬁnedisaimimorylmdingpmﬁcesmdotherdiwimimwrybuﬁm
wmymithcrefom,eﬁgibiﬁtyfmbiddingaedismuldnmbeﬁmiwdwsmaﬂﬁms.
Thcnmwbandmcﬁmhqmﬁmmtamiqueﬁcenﬁngoppommitythnmdlow
these historically disadvantaged groups to gain a foot-hold in the communications industry.*
mgoalismenoomgebmimownedbyminoﬁﬁsmdwomcntopmvideviable,
sustained competition to incumbent providers and larger businesses. Therefore, we haveé
nwordedprefmwminoﬁtymdwomen-ownedﬁmsngndlasoftheirsiu. This
:ppmachiswnsismmﬁthommcﬁmrulesmdwinﬁmhuthcmnmymdnewensm

participation by designated entities.®

€ In the Second Report and Order, we addressed the constitutionality of gender and race-
basedprefermcsmdwncludedthﬂthepmpermndndofsauﬁnymbccmployedinthis
context is the "intermediate scrutiny” standard used in the Metro case. 110 S. Ct. 2997. We
ﬁmherconcludedthnmdumchamdnipnfmfmwomenmdminoﬁty-owned
businesses are constitutionally permissible. We recognize that Metro’s standard of review
applies to measures approved by Congress. 110 S. Ct. at 3008-09. As noted above, the
bidding credits in question here were expressly approved and, indeed, are required to achieve
the statutory goals. See 47 U.S.C. § 309GX4)D) (The Commission must "consider the use
of tax certificates, bidding preferences, and other procedures” to ensure the participation of
msmall businesses, rural telephone companies, and businesses owned by members of minority
groups and women."). Moreover, a number of commenters have argued that PCS licensees
will be able to control the content of the transmissions carried on their facilities and that such
transmissions can be analogous to media of mass communications. Se¢ £.g., Comments of
UCC at 10-12; AWCC at 7-8; and ex parte filing of Frank Washington, April 26, 1994. To
the extent this control exists, or is later developed, with regard to narrowband PCS, the
pnfcrenceswcadoptfmminoﬁﬁamdwomenwouldbeconsimwiththeknpmnm
governmental interest identified in Metro: increasing minority ownership to encourage
diversity in the provision of content.

4 Because of the discrimination suffered by minorities and women as contractors and
subcontractors in the telecommunications industry, gee MBELDEF Study, this unique chance
wmwtheﬁeldaspximrytelemmmiaﬁonsmvidm,wmpeﬁngmmm
dependent upon, other providers, is especially important.

®  In the Second Report and Order, we recognized that ensuring the participation of
onlybomﬁde,qmﬁﬁedbiddasinomuwﬁmismimpommmofwmplyingﬁththc
competitive bidding statute’s requirement that we promote 8 competitive marketplace, See
¢.8., 47 US.C. sec. 309G)(3XB). Thus we adopted a requirement that auction participants
wndcrasubsmnﬁdupﬁontpayman,mdweudinedmmagenﬂnlacepﬁmwthis
rule for designated entities. See Second Report and Order at 1171, 186. Likewise, in
designingpmfmcsfmwommmdminoﬁtycwwdbusimwemmmthn'
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78. Congress clearly intended that businesses owned by minorities and women must
be given the opportunity to participate in the provision of spectrum-based services

independent of their status as small businesses. The plain language of Sect_ion 309G)(4)(D)
states that the Commission "shall . . . ensure” the oppormmty for participation by "small

opamm:ulcphmmmmismdableomgmnblemmnkeuseofthehedsﬁng
infrastructure to provide PCS services.® WMMMMchwincmbmt

5 Eveqthonghmubusimmalsomﬁomdinaecﬁon3mx4)m),wedonot
believe bidding credits forsxmllbusimmappropﬁmfornmwbmdPCS suctions. As

2 Reed, David P., Pmb:gttallTogether:?hConMomeomI
Communications Services, OPP Working Paper 28, November 1992. Althoughthissmdy
cxaminedthebxoadbandPCSmnkegweacpeathnaﬁmﬂnhumbcncyMngeadmm

34




providers are minorities or women, so that a substantial discount is necessary to put these
designated entities on equal footing with incumbents.”’ Several commenters indicate that a
bidding credit of 25 percent or more was necessary to ensure the opportunity of businesses
owned by women and minorities to participate in suctions.* Moreover, in the broadcast
context, we held that licensees can transfer their stations to minorities in distress sales
provided that the price is no more than 75 percent of market value.** This policy is based
upon our finding that 25 percent is an appropriate discount to eliminate financial entry
barriers for minority-owned companies secking to become broadcast licensees. Likewise, we
beﬁmthﬂadiscoMmthebidpicehthismmmwmldeqmlympuﬁcipaﬁbnby
a wide variety of minority and female-owned firms in narrowband PCS auctions and service
provision. That being said, we note that this number is based also on our assessment of the
capital entry requirements of the narrowband PCS service.® As discussed, we think that a 25
percent bidding credit is sufficient to ensure minority and female entry. It is not so
substantial, homver,astofosterpuﬁcipaﬁonbyﬁrmsthatmnotothemiseﬁnmiany
capable of building-out a narrowband PCS network. In this regard, we emphasize that the
ﬁnancmgmqtﬁremmmdothaspecm-basedmmymmofadiﬂmt
figure to provide the proper assurances. Therefore, we will continue to examine this issue on
a service-by-service basis. Wevdllllsomonitorentful}ythe:ﬂ'ecﬁvmoftheﬁpucem
biddingaedhinthenmwbmdPCSmﬁonsmdwnﬁnmuymwhethahisuhieving
}hci?sdofmmnmhoﬁwmdmmm&mpuﬁmmnyhuwﬁm
or service.

80. To prevent unjust enrichment by women and minorities trafficking in licenses
uquiredthroughthcuxofbiddingaedis,wewiuimpoxaforfdmuqtﬁremmtm
transfers of such licenses to entities that are not owned by women or minorities.” Female and
minoﬂty-ownedbusin&esaeeldngwnnsfuaﬁmwmenﬁtythnismtownedby
womenorminoﬁﬁswinbeteqtﬁndwreimbmnthegwmunforthemumofthe
biddingaedigplmintmnthemeimposedfminmumemﬁnncingntheﬁmethe

the narrowband PCS market.
% See ¢.g., Comments of AWCC at 13-14; Cook Inlet at 10-15; and UCC at 7-10.

M SeeeommcntsofAH)Eat?;DevshanS;NABOBnlO-ll;lndexpaneﬁlingdf
Personal Communications Network Services of New York at 2-3, each suggesting a bidding
credit of 25 percent. RockyMominTelephonempossaSOpacunbiddingcmdh.
Comments of Rocky Mountain Telephone at 16. And Richard Vega proposes a 100 percent
bidding credit for certain designated entities. Comments of Richard Vega at 7.

* See Lee Brondcasting Corp., 76 FCC 2d 462 (1980).

Sce supra n. 40.
57 See Second Report and Order at § 258.
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license was awarded, before transfer will be permitted. The amount of the penalty will.be
reduced over time so that a transfer in the first two years of the license term will result in a
forfeiture of lOOpercentofthevalmofthebiddingu'edit;inywthmeofth;licensetczm
the penalty will be 75 percent; in year four the penalty will be 50 percent and in year five the
penalty will be 25 percent, after which there will be no penalty. Furthermore, we have
adopted strict eligibility criteria to ensure that only legitimate minority and women-owned
firms are able to take advantage of bidding credits. See Second Report and Order at 9§ 277-
278. In addition, to further ensure that our rules are as narrowly tailored as possible, while
sﬁﬂﬁllﬁmngthemnorymweﬁﬂmﬁbhmbﬁdyomdedwmpmiaﬁomﬂking
advantage of the bidding credits.

2. Tax Certificates

81. Congress instructed the Commission to consider the use of tax certificates to help

ensure designated entity participation in spectrum-based services. Sec 47US.C. §

309G X4)D). In the Second Report and Order we observed that tax certificates could be
uscﬁﬂasamemsofm:cﬁnginvworsmddgnnedenﬁtyenmpﬁmmdmmmge
Hmmasﬁgnmmﬁumlofﬁmmddgnmdenﬁﬁsinm-mcﬁm
transactions. Wemdfmhadmwewomdminethefasibiﬁtyofnsingthism
in subsequent service-specific auction rules. Second Report and Order at § 251. After further
consideration of this matter, we believe that tax certificates would be an appropriate tool to.
assinmhoﬁtyandfund&owmdbusin&swmmm-upupinlﬁommn—wnuOMg'
investors. hnddiﬁon,mbeﬁmﬁmnxeaﬁﬁmwiﬂgiveﬁmtheincenﬁveto
assignmumsfathehmnhoﬁuﬁomwnnhmﬁﬁshpoa-mcﬁmnls.thaebypmﬁding
addedasanneethnminorhymdwomen-ouudenﬁﬁswﬂlhveﬂzoppommhyto
participate in narrowband PCS services. Accordingly, we will issue tax certificates to non-
wnuoﬂinginiﬁalinvminmimﬁtyndfunﬂecwmdmowbmdPCSappﬁcm,upon
the sale of their non-controlling interests. We will also issue tax certificates to narrowband

PCS licensees who assign or transfer control of their licenses to minority and women-owned
entities.

82. As stated previously, the record reveals that women and minorities face barriers to
entry not encountered by other designated entities. In particular, they have an especially
difficult time accessing capital and, as a result, are severely underrepresented in the
telecommunications industry. Together with the other preferences we adopt today, tax
certificates should belp to ensure the participation of minority and female-owned businesses in
narrowband PCS services. This measure will make it easier for these designated entities to
attract start-up capital because investors will know that they can defer taxes on any gains
made when their interests are sold. In addition, tax certificates will provide incentives to
licensees to seek out minority and female buyers in after-market sales because the licensees
will be able to defer taxes on profits made in the sale.

83. We have used tax certificates over the years to encourage broadcast licensees and
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cable television operators to transfer their stations and systems to minority buyers.®* We also
have granted tax certificates to shareholders in minority-controlled broadcast or cable entities
who sell their shares, when such interests were acquired to assist in the financing of the
acquisition of the facility.” These broadcast and cable tax certificates are issued pursuant to
the Internal Revenue Code, 26 U.S.C. § 1071. While Congress’ goal in authorizing tax
certificates under Section 309G} 4)(D) of the Act is somewhst different, and focuses on
ensuring the opportunity for designated entities to participate in auctions and spectrum-based
services, we think that it will be an equally valuable program. Issuance of tax certificates to
investors and licensees that sell to minorities and women will sugment the bidding credits
preference, and together the measures should increase the ability of these entities to access
financing, thus ensuring their opportunity to participate in narrowband PCS auctions and
services.

84. In implementing this program, we will borrow from our existing tax certificate
program and grant tax certificates, upon request, that will enable the licensees and investors
gnectingthecritcxiaomlinedhmtodefcrthegainrealizeduponasaleeithcrby:(l)uuting
1t as an involuntary conversion under 26 U.S.C. § 1033, with the recognition of gain avoided
by the acquisition of qualified replacement property; or (2) electing to reduce the basis of
ee.mindcpreciablcproperty,orboth. Tax certificates will be available to initial investors in
mu!orityandfemale-ownedbusimwhopmvide' -up” financing, which aliows these
businesses to acquire licenses at auction or in the aftermarket, and those investors who
pmhaxintuessvdthhtheﬁmymaﬁaﬁmimmu,whichaﬂmfmﬁummnﬁon
of the designated entities® capital base. Also, in accordance with our existing policy, to be
eligibleforanxwﬁﬁcate,uwhinvmumscﬁonsmustnmmminoﬁtyorfcmalc
ownership or contro! in the entity below 50.1 percent. The definition of a minority or female-
ownedenﬁtyissetfoﬂhintheSwondR:poﬂmerdamd,wiﬂlmﬂwowinmnx
caﬁﬁmpoﬁcy,thzmﬁtyinwhichthehvmkmdemnﬁsfythndeﬁniﬁmnthe
time of the original investment as well as after the investor's shares are sold. For after-
market sales, tax certificates will only be issued to licensees who sell to entities that meet that
definition. Tax certificates will be granted only upon completion of the sale, although parties
mnreqqgtadeclnuorynﬂingﬁnmthe&mmisimmdingthcmmnqmof
prospective transactions. .

Broadcasting, 92 FCC 2d 849 (1982)("1982 Policy Statement™); see also Statement of Policy
on Minority Ownership of Broadcasting Facilitics, 68 FCC 2d 979 (1978). We have also
employed tax certificates as a means of encouraging fixed microwave operators to relocate
from spectrum allocated to emerging techologies. See Third Report and Order gnd
Memorandum Opinion and Order, ET Docket No. 92-9, 8 FCC Red 6589 (1993).

® 1982 Policy Statement, 92 FCC 2d at 855-58.
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85. As with our other tax certificate policies, we are concerned about avoiding "sham"
arrangements to obtain tax certificates and, pursuant to Section 309(j)(4)(E), thus ldppt
measures to prevent unjust enrichment. First, we intend to enforce strictly the definitions
adopted in the Second Report and Order and will carefully review investment and purchase
aTangements to ensure that 50.1 percent control and equity by minorities and women was,
and will be, maintained. Second, like our existing tax certificate program,* we will impose a
one-year holding requirement on the transfer or assignment of narrowband PCS licenses
obtained through the benefit of tax certificates. We believe that the rapid resale of such
licenssnaproﬁtwouldmbvmwrgodofmningmeoppommitywpcﬁcimby
mimﬂtymdm—owmdh:sim,mlssthebuyai&lfisnminoﬁtymfcmﬂwwned
business. Ihewenmbﬁshedone-ymholdingpaiodwouldprwemthistypeofmjust
enrichment. Whﬂethisrsﬁcﬁonwiﬂnotbcappﬁedwassimemsmmsferstoquaﬁﬁed
mhoﬁtymdfmﬂ&ownedbusinemuﬁgnesmdmdmobniningﬁmpmt
wthisecccpﬁonwiﬂbcmbjecttottnone-ymholdingreqm .

3. Instaliment Psyments

86. mmwmm,mmmmfmmmﬁm
bidding for any of the BTA, MTA or regional narrowband licenses. The record in this
pmoeedingindicnsthnthcmoﬂﬁgniﬁmthuﬁcfmmanbusimpuﬁcipaﬁminthe
aucﬁoningofnmmwbmdPCSq:ecmmwiﬂbemwldequmpﬁmﬁmcingwmsm
thenabiﬁtymcompeteagainstlnguﬁxmintheeompeﬁﬁvebiddingm." In the

bmimeﬁg’blefmhshﬂmunpaymmwddonlybenqubedwmmhﬂhedown
paymcnt(lOpaeemofthewinningbid,soppowdeOm)ﬁwdaysaﬁathemcﬁon
clom,withthemahingmmwymundefmdmﬁlﬁvedsysaﬁsmoﬂhe
license. Finally, we indicated that instaliment payments should be made available to
dsignatedenﬁﬁsumimmmequdmﬂnmeforu.s.Tmmobligaﬁons.Sg
Second Report and Order at 9§ 236-240.

87. Bawdonomteviewofth:mord,weconcludcthatinmnmempaymcmsman
appmpriatcpmfcrcncefmmaﬂbusimbiddingfmtthTA,Merrmgioml
narrowband licenses. We have limited eligibility for installment payments to small businesses
beuuxmbeﬁmmnommofmfmwbeddmdwmmewﬁm
needs and characteristics of the eligible recipients. In this respect, instaliment payments will

¢! See ¢.p., Comments of SBA at 10-23; Palmer Communications at 3; NTIA at 27.
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provide financial assistance to all small businesses, including small businesses owned by
women and minorities and rural telephone companies that meet the small business definition.
By allowing payment in installments, the government is in effect extending credit to licensees,
thus reducing the amount of private financing needed prior to the auction. Such low cost
government financing will promote participation by small businesses, which, because of their
size, lack access to capital needed to participate in new spectrum opportunities such as
narrowband PCS. We have decided to limit installment payments to those small businesses
bidding on smalier spectrum blocks, specifically the BTA, MTA and regional licenses. This
will deter potential abuse of the instaliment psyment option by large firms and ensure-that
the public receives the maximum value for the use of spectrum. BTA, MTA and regional
narrowband licenses are appropriately sized for development by bopa fide small businesses.
We estimate that the cost to build-out these licenses to meet the minimum population
coverage requirements will be between $50,000 and $1 million. See suprs n. 40. By
contrast, the nationwide narrowband licenses will require capital commitments that are more
suitable to large firms. Accordingly, we believe that application of instaliment payments to
bidding on nationwide narrowband licenses is inappropriate to promote economic opportunity
for small businesses. Installment payments for licenses of this magnitude may create
incentives for large firms to create small business "fronts” to take advantage of low cost
government financing or may result in payment defaults, which would prevent recovery for
th:bl;i:ublic of the value of the spectrum and would hinder rapid deployment of service to the
public.

88. The installment payment option will enable all small businesses to pay the full
amount of their winning bid in instaliments (less the upfront payment, which must be paid in
full, and the down payment, half of which is due five days after the auction closes and the
other half five days after the application is granted). Generally, the terms and conditions of
the instaliment payments will be the same as those provided in the general rules — interest
charges will be fixed at the time of licensing at a rate equal to the rate for ten-year U.S.
Treasury obligations. Psyments of interest only will be due for the first two years. Principal
and interest payments will be amortized over the remaining years of the license. Timely
payment of all instaliments will be a condition of the license grant and failure to make such
timely payment will be grounds for revocation of the license.®

89. To ensure that large businesses do not become the unintended beneficiaries of
preferences meant for small firms, we will use the unjust enrichment provisions adopted in the
Second Report and Order applicable to instaliment payments. Specifically, if a small business
making instaliment payments seeks to transfer a license to a non-small business entity during
the term of the license, we will require payment of the remaining principal balance as a
condition of the license transfer. Second Report and Order at § 263.

©  As described in the Second Report and Order, the Commission may, on a case-by-case
basis permit a three to six month grace period within which the licensee may seek a
restructuring of the payment plan.
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VIL CONCLUSION

90. We believe that the competitive bidding rules we adopt for narrowband PCS, in
conjunction with our spectrum allocation rules, will promote the public policy objectives set
forth by Congress. Our rules will encourage economic growth and enhance access to
mwwmmfmmmduﬁmmd;wm:mlm?mmscs
to promote opportunity and competition should in the rapid implementation of new
services and encourage efficient spectrum use. The preferences we adopt for small businesses
and businesses owned by women and minorities will help to promote access to narrowband
PCS services by ensuring that these groups will genuine opportunities to participate in the
auctions and in provision of service.

VIIL PROCEDURAL MATTERS AND ORDERING CLAUSES
A. Final Regulatory Flexibility Analysis

91. Pursuant to the Regulatory Flexibility Act of 1980, an Initial Regulatory
Flexibility Analysis (IRFA) was incorporated in the Notice of Proposed Rule Making in
PP Docket No. 93-253. Written comments on the IRFA were requested. The Commission’s
final analysis is as follows: '

92. Need for and purpose of the action. This rulemaking proceeding was initiated to
implement Section 309(j) of the Communications Act, as amended. The rules adopted herein
wiﬂmryomConm’shmmmembﬁsbasymafcompaiﬁwbiddingfmnmwbmd
PCS licenses. The rules adopted herein also will carry out Congress’s intent to ensure that
smaﬂbusinmegmﬂﬁlephomwmpmis,mdbuﬁmowmdhymndmimﬁﬁs
arc afforded an opportunity to perticipate in the provision of spectrum-based services.

93. lssues mised in respopse to the JRFA. The IRFA noted that the proposals under
consideration in the NPRM included the possibility of new reporting and recordkeeping
requirements for 8 number of small business entities. No commenters responded specifically
to the issues raised in the [IRFA. We have made some modifications to the proposed
requirements as appropriate.

94. Significa 38 d an
been addressed in the Second and Order.

B. Ordering Clauses

95. Accordingly, IT IS ORDERED THAT Part 24 of the Commission’s Rules is
amended as set forth in the attached Appendix.




96. IT IS FURTHER ORDERED that the rules changes made herein WILL BECOME
EFFECTIVE 30 days after their publication in the Fed=ral Register. . This action is taken
pursuant to Sections 4(i), 303(r) and 309(j) of the Communications Act of 1934, as amended,

47 U.S.C. §§ 154(i), 303(r) and 309().

FEDERAL COMMUNICATIONS
COMMISSION

William F. Caton
Acting Secretary
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